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57-12-1. Short title.
Chapter 57Article 12NMSA 1978 may be cited as the "Unfair Practices Ac

57-12-2. Definitions.
As used in the Unfair Practices A

A. "person" means, where applicable, natural persons, corporations, trusts, partnershi
associations, cooperative associations, clubs, companies, firms, joint ventures or syndic:

B. ‘"sellerinitiated telephone sale" means a sale, lease or rental of goods or services in
the seller or the seller's representative solicits the sale by telephoning the prospective pt
and in which the sale is consummated entirely by kelep or mail, but does not include a
transaction:

(1) inwhich a person solicits a sale from a prospective purchaser who has previously r
authorized purchase from the seller's business; or

(2) in which the purchaser is accorded the right of rescission by the provisions of the fe
Consumer Credit Protection Act, 15 U.S.C. 1635 or regulations issued pursuant thereto;

C. "trade" or "commerce" includes the advertising, offering for sale or distribution of an
services and any property and any other article, commodity or thing of value, including a
or commerce directly or indirectly affecting the people of #iate;

D. "unfair or deceptive trade practice" means an act specifically declared unlawful purs
the Unfair Practices Act, a false or misleading oral or written statement, visual descriptio
other representation of any kind knowingly made in conaedtiith the sale, lease, rental or

loan of goods or services or in the extension of credit or in the collection of debts by a pe
the regular course of the person's trade or commerce, that may, tends to or does deceiv
mislead any person and indes:

(1) representing goods or services as those of another when the goods or services are
goods or services of another;

(2) causing confusion or misunderstanding as to the source, sponsorship, approval or
certification of goods or services;

(3) causing confusion or misunderstanding as to affiliation, connection or association v
certification by another;

(4) using deceptive representations or designations of geographic origin in connection
goods or services;

(5) representing that goods or services have sponsorship, approval, characteristics, in
uses, benefits or quantities that they do not have or that a person has a sponsorship, ap
status, affiliation or connection that the person do¢sace;
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(6) representing that goods are original or new if they are deteriorated, altered, recond
reclaimed, used or secondhand,;

(7) representing that goods or services are of a particular standard, quality or grade or
goods are of a particular style or model if they are of another;

(8) disparaging the goods, services or business of another by false or misleading
representations;

(9) offering goods or services with intent not to supply them in the quantity requested t
prospective buyer to the extent of the stock available, unless the purchaser is purchasing
resale;

(10) offering goods or services with intent not to supply reasonable expectable public
demand;

(11) making false or misleading statements of fact concerning the price of goods or sel
the prices of competitors or one's own price at a past or future time or the reasons for, e:
of or amounts of price reduction;

(12) making false or misleading statements of fact for the purpose of obtaining appoint
for the demonstration, exhibition or other sales presentation of goods or services;

(13) packaging goods for sale in a container that bears a trademark or trade name idel
with goods formerly packaged in the container, without authorization, unless the containe
labeled or marked to disclaim a connection between the contehthketrademark or trade
name;

(14) using exaggeration, innuendo or ambiguity as to a material fact or failing to state ¢
material fact if doing so deceives or tends to deceive;

(15) stating that a transaction involves rights, remedies or obligations that it does not i
(16) stating that services, replacements or repairs are needed if they are not

(17) failing to deliver the quality or quantity of goods or services contracted f

(18) violating the Tobacco Escrow Fund Aét14-4 NMSA 1978]; an

E. "unconscionable trade practice” means an act or practice in connection with the sals
rental or loan, or in connection with the offering for sale, lease, rental or loan, of any goo
services, including services provided by licensed psodesils, or in the extension of credit ol
the collection of debts that to a person's detriment:

(1) takes advantage of the lack of knowledge, ability, experience or capacity of a persc
grossly unfair degree; or

(2) results in a gross disparity between tadue received by a person and the price paid.

57-12-3. Unfair or deceptive and unconscionable trade practices prohibite

Unfair or deceptive trade practices and unconscionable trade practices in the conduct of
trade or commerce are unlawful.

57-12-3.1. Unauthorized use of delivery container prohibitec
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A. It shall be an unlawful practice within the meaning of the Unfair PracticegCAeipter 57
Article 12NMSA 1978] for any person to:

(1) remove the owner's container from the owner's or a recipient's premises or parking
without the permission of the owner or recipient;

(2) possess or use the owner's container if it has been removed from the owner's or re
premises or parking area without the permission of the owner or recipient;

(3) alter, convert, destroy or tamper with the owner's container without permission of tf
owner or recipient; or

(4) sellthe owner's container to or purchase the owner's container from someone othe
the owner without the permission of the owner.

B. As used in this section

(1) "bakeryrack" means a metal frame that holds bakery trays or other bakery product
that is used by a bakery, distributor or retailer or its agent as a means to transport, store
bakery products;

(2) "bakery tray" means a wire or plastic receptacle that holds bread, buns or other bal
goods and that is used by a bakery, distributor or retailer or its agent as a means to tran:
store or carry bakery products;

(3) "container" means a bakery rack, bakery tray, dairy case, egg basket, poultry box,
shopping cart or pallet;

(4) "dairy case" means a plastic receptacle that holds sixteen quarts or more of beverg
that is used by a dairy, distributor or retailer or its agent as a means to transport, store ol
dairy products;

(5) ‘"pallet" means a wooden or plastic base that allows stacks of merchandise to be pl
upon it and that provides a space and support beneath the stack for forklift handling;

(6) "parking area" means a lot or other property provided by a recipient for the use of it
customers to park vehicles while at the recipient's establishment;

(7) "poultry box" means a permanent type of container that is used by a processor, dis
retailer or food service establishment or an agent of one of those persons to transport, st
carry poultry;

(8) ‘"recipient" means a person, firm, corporation or association that is authorized by th
to use an owner's container; and

(9) "shoppingcart" means a basket that is mounted on wheels, or a similar device, that
generally used in a retail establishment by a customer to transport goods of any kind.

C. No civil action shall be maintained pursuant to this section against any person who
to its owner within sixty days after the effective date of this section a container that was
unlawfully obtained.

57-12-4. Interpretation.

It is the intent of the legislature that in construing Secif®/-12-3 NMSA 1978] of the Unfai
Practices Act the courts to the extent possible will be guided by #rprietations given by the
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federal trade commission and the federal courts.

57-12-5. Chain referral sales technique; prohibitec

The use or employment of any chain referral sales technique, plan, arrangement or agre
whereby the buyer is induced to purchase merchandise or services upon the seller's
representation or promise that if the buyer will furnish the seller names ofpotispective
buyers of like or identical merchandise that the seller will contact the named prospective
and the buyer will receive a reduction in the purchase price by means of a cash rebate,
commission, credit toward balance due or any other deretion, is declared to be an unlaw
practice within the meaning of the Unfair Practices [&ttapter 57 Article 12NMSA 1978].

57-12-6. Misrepresentation of motor vehicles: penalt

A. The willful misrepresentation of the age or condition of a motor vehicle by any persc
including regrooving tires or performing chassis repair, without informing the purchaser c
vehicle that the regrooving or chassis repair has been perfasyaedynlawful practice within
the meaning of the Unfair Practices AChapter 57Article 12NMSA 1978], unless the alleg
misrepresentation is based wholly on repair of damage, the disclosure of which was nat
pursuant to Subsection C of this section. The failure to provide an affidavit pursuant to
Subsection B of this section when there has been repair for which disclosure is required
constitute prima facie evidence of willful misrepresentation.

B. Except as provided in Subsections C and D of this section, a seller of a motor vehic
furnish at the time of sale of a motor vehicle an affidavit that:

(1) describes the vehicle; an

(2) states to the best of the seller's knowledge whether there has been an alteration or
repair due to wreck damage.

C. No affidavit shall be required pursuant to this section if the flat rate manual cost of tl
alteration or chassis repair is less than six percent of the sales price of the vehicle.

D. Inthe case of a privafearty sale of a vehicle, an affidavit shall be furnished only upo
request of the purchasing party.

E. Notwithstanding the provisions of Subsection 5eftion 5712-10 NMSA 1978, the
award of three times actual damages as provided for in that section shdiebeofrany award
of punitive damages based only on those facts constituting the unfair or deceptive trade
or unconscionable trade practice.

F. Any person who violates this section is guilty of a misdemeal

57-12-7. Exemptions

Nothing in the Unfair Practices AEhapter 57Article 12 NMSA 1978] shall apply to actions
or transactions expressly permitted under laws administered by a regulatory body of Nev
Mexico or the United States, but all actions or transactions forbidden bggihiatory body, ar
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about which the regulatory body remains silent, are subject to the Unfair Practices Act.

57-12-8. Restraint of prohibited acts; remedies for violations

A. Whenever the attorney general has reasonable belief that any person is using, has
about to use any method, act or practice which is declared by the Unfair Practif@bajter
57, Article 12NMSA 1978]to be unlawful, and that proceedings would be in the public int
he may bring an action in the name of the state alleging violations of the Unfair Practices
The action may be brought in the district court of the county in which the persorsresiues
his principal place of business or in the district court in any county in which the person is
has used or is about to use the practice which has been alleged to be unlawful under the
Practices Act. The attorney general acting on lhelidhe state of New Mexico shall not be
required to post bond when seeking a temporary or permanent injunction in such action.

B. In any action filed pursuant to the Unfair Practices [&ttapter 57Article 12 NMSA
1978], including an action with respect to unimproved real property, the attorney general
petition the district court for temporary or permanent injunctive relief and restitution.

57-12-9. Settlements

A. Inlieu of beginning or continuing an action pursuant to the Unfair Practicd€Aapter
57, Article 12NMSA 1978], the attorney general may accept a written assurance of
discontinuance of any practice in viotatiof the Unfair Practices Act from the person who t
engaged in the unlawful practice. The attorney general may require an agreement by the
engaged in the unlawful practice that, by a date set by the attorney general and stated ir
assurance,énwill make restitution to all persons of money, property or other things receiv
from them in any transaction related to the unlawful practice. All settlements are a matte
public record but are not admissible against any defendant in any actiohtdogwamny other
person or public body against such defendant under the Unfair Practices Act and do not
constitute a basis for the introduction of the assurance of discontinuance as prima facie «
against such defendant in any action or proceeding.

B. A person need not accept restitution pursuant to an assurance. His acceptance of r
bars recovery of any damages in any action by him or on his behalf against the same de
on account of the same unlawful practice.

C. A violation of an assurance entered into pursuant to this section is a violation of the
Practices AcfChapter 57Article 122NMSA 1978].

57-12-10. Private remedies

A. A person likely to be damaged by an unfair or deceptive trade practice or by an
unconscionable trade practice of another may be granted an injunction against it under t
principles of equity and on terms that the court considers reasorfblaf.of monetary
damage, loss of profits or intent to deceive or take unfair advantage of any person is not
required. Relief granted for the copying of an article shall be limited as to the prevention
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confusion ormisunderstanding as to source.

B. Any person who suffers any loss of money or property, real or personal, as a result
employment by another person of a method, act or practice declared unlawful by the Unt
Practices Act may bring an action to recover actual damages amthef ®ne hundred dollars
($100), whichever is greateWhere the trier of fact finds that the party charged with an un
or deceptive trade practice or an unconscionable trade practice has willfully engaged in t
practice, the court may award tgpthree times actual damages or three hundred dollars ($:
whichever is greater, to the party complaining of the practice.

C. The court shall award attorney fees and costs to the party complaining of an unfair «
deceptive trade practice or unconscionable trade practice if the party pré&velsourt shall
award attorney fees and costs to the party charged with am anésceptive trade practice ol
an unconscionable trade practice if it finds that the party complaining of such trade pract
brought an action that was groundless.

D. The relief provided in this section is in addition to remedies otherwise available aga
same conduct under the common law or other statutes of this state.

E. Inany class action filed under this section, the court may award damages to the nai
plaintiffs as provided in Subsection B of this section and may award members of the clas
actual damages as were suffered by each member of the classus af tae unlawful methoc
act or practice.

F. A party to a court action for a private remedy pursuant to this section may request ir
writing during the thirtyday period following service of the summons and complaint on all
parties named in the action that the parties attempt to settle timeirclaarly mediationlf a
request for mediation is made, the parties shall choose a mutually acceptable mediator ¢
into mediation within sixty days of the appointment of an acceptable mediator unless oth
agreed by the partie\ request fo mediation may be rescinded at any time if agreed to by
parties.

G. If the parties do not agree on a mutually acceptable mediator, the court shall appoir
mediator. If the early mediation pursuant to this section is entered into within sixty days
following the appointment of the mediator, the parties suindnetasis of unfair, deceptive c
unconscionable trade practices or acts under the Unfair Practices Act shall be required t
more than fifty dollars ($50.00) toward the cost of the mediation and the other party shall
remainder of such costnless otherwise agreed by the partiésa person is seeking injunctiv
relief in accordance with Subsection A of this section, the person may pursue the claim f
injunctive relief without following the mediation requirements of this subsection aneé&iaoe
F of this section.

57-12-11. Civil penalty.

In any action brought und&ection 5712-8 NMSA 1978, if the court finds that a person is
willfully using or has willfully used a method, act or practice declared unlawful by the Unf
Practices AcfChapter 57Article 12 NMSA 1978], the attorney general, upon petition to the
court, may recover, on behalf of the state of NM&xico, a civil penalty of not exceeding five
thousand dollars ($5,000) per violation.
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57-12-12. Civil investigative demand

A. Whenever the attorney general has reason to believe that any person may be in po
custody or control of an original or copy of any book, record, report, memorandum, pape
communication, tabulation, map, chart, photograph, mechanical fgstior other tangible
document or recording which he believes to be relevant to the subject matter of an inves
of a probable violation of the Unfair Practices AChapter 57 Article 12 NMSA 1978], he
may, pror to the institution of a civil proceeding, execute in writing and cause to be serve
the person a civil investigative demand requiring such person to produce documentary n
and permit the inspection and copying of the material. The demahd aftorney general sha
not be a matter of public record and shall not be published by him except by order of the

B. Each demand shall
(1) state the general subject matter of the investigati
(2) describe the classes of documentary material to be produced with reasonable ce

(3) prescribe the return date within which the documentary material is to be produced,
in no case shall be less than ten days after the date of service; and

(4) identify the members of the attorney general's staff to whom such documentary ma
to be made available for inspection and copying.

C. No demand shall:

(1) contain any requirement which would be unreasonable or improper if contained in ¢
subpoena duces tecum issued by a court of this state; or

(2) require the disclosure of any documentary material which would be privileged, or w
for any other reason would not be required by a subpoena duces tecum issued by a cou
state;

(3) requirethe removal of any documentary material from the custody of the person upt
whom the demand is served except in accordance with the provisions of Subsection E.

D. Service of the demand may be made |

(1) delivering a duly executed copy thereof to the person to be served, or if the person
natural person, to the statutory agent for the person or to any officer of the person to be :
or

(2) delivering a duly executed copy thereof to the principal place of business in this sta
the person to be served; or

(3) mailing by registered or certified mail a duly executed copy of the demand address
the person to be served at his principal place of business in this state, or, if the person h.
place of business in this state, to his principal officelacgof business.

E. Documentary material demanded pursuant to the provisions of this section shall be
produced for inspection and copying during normal business hours at the principal office
place of business of the person served or may be inspected and cop@dathsutimes and
places as may be agreed upon by the person served and the attorney general.
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F. No documentary material produced pursuant to a demand, or copies thereof, shall,
otherwise ordered by the district court in the county in which the person resides or has h
principal place of business, or is about to [perform] or is perfagrtiie practice which is
alleged to be unlawful under the Unfair Practices[&ttapter 57 Article 12 NMSA 1978], for
good cause shown, be produced for inspection or copying by anyone other than an auth
employee othe attorney general, nor shall the contents thereof be disclosed to anyone o
an authorized employee of the attorney general, or in court in an action relating to a viole
the Unfair Practices Act.

G. Atany time before the return date of the demand, a petition to set aside the deman:
modify the demand or extend the return date thereon may be filed in the district court in
county in which the person resides or has his principal place ofdsssior is about to [perfort
or is performing the practice which is alleged to be unlawful under the Unfair Practices A
[Chapter 57Article 12 NMSA 1978], and the court upon a showing of good cause may se
the demand, modify it or extend the return date of the demand.

H. After service of the investigative demand upon him, if any person neglects or refuse
comply with the demand, the attorney general may invoke the aid of the court in the enfc
of the demand. In appropriate cases the court shall issuééisrequiring the person to appe
and produce the documentary material required in the demand and may upon failure of t
person to comply with the order punish the person for contempt.

I.  This section shall not be applicable to criminal prosecutic

57-12-13. Reqgulations

The attorney general is empowered to issue and file as required by law all regulations ne
to implement and enforce any provision of the Unfair Practice$@@pter 57 Article 12
NMSA 1978].

57-12-14. Construction

The Unfair Practices A¢Chapter 57Article 12 NMSA 1978] neither enlarges nor diminishe
the rights of parties in private litigation.

57-12-15. Enforcement

In order to promote the uniform administration of the Unfair Practice$Qkapter 57 Article
12NMSA 1978] in New Mexico, the attorney general is to be responsible for its enforcen
but he may in appropriate casesdeatjate this authority to the district attorneys of the state a
when this is done, the district attorneys shall have every power conferred upon the attorr
general by the Unfair Practices Act.

57-12-16. Advertising media excludec

The Unfair Practices A¢Chapter 57Article 12NMSA 1978] does not apply to publishers,
broadcasters, printers or other persons engaged in the dissemination of information or
reproduction of printed or pictorial matters who publish, broadcasipooduce material witho
knowledge of its deceptive or unconscionable character.
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57-12-17. Issuance of ne exei

Whenever the attorney general has reasonable belief that any person is using or is abou
any method, act or practice which is declared by the Unfair Practic¢€Ragpter 57 Article 12
NMSA 1978] to be unlawful, and whenever the attorney general has reasonable belief th
such person is about to remove himself from the state of New Mexico, or is about to rem
property orassets from the state of New Mexico, the attorney general may petition the
appropriate district court for a writ of ne exeat and the court may forbid any such person
leaving the state of New Mexico, or removing his property or assets from the St of
Mexico until a determination of the issues has been made.

57-12-18. Posting of bonc

The court may require any such person to post a ne exeat bond conditioned on such pet
[person's] appearance at all hearings on the matter at issue.

57-12-19. [Hearing after incarceration.]

No such person shall be incarcerated for failure to post said ne exeat bond for longer the
hours, Sundays excepted, without the benefit of a hearing before the court setting said b
Such hearing shall be held as soon as possible after incarceration.

57-12-20. Sureties on bonc

The sureties upon any borghall in all cases justify as to their sufficiency; and the clerk of
district court taking such bond shall certify his approval of the same, as to form and the r
of its execution and to the sufficiency of the sureties thereon.

57-12-21. Doorto-door sales; contracts; requirements; prohibitions

A. In connection with any dodo-door sale, it constitutes an unfair or deceptive trade pri
for any seller to:

(1) fail to furnish the buyer with a fully completed receipt or copy of any contract pertai
to such sale at the time of its execution that is in the same language as that principally u:
oral sales presentation and that shows the date dfehsaction and contains the name and
address of the seller and, in immediate proximity to the space reserved in the contract fo
signature of the buyer or on the front page of the receipt if a contract is not used and in k
type of a minimunsize of ten points, a statement in substantially the following form:

"You, the buyer, may cancel this transaction at any time prior to midnight of the third bus
day after the date of this transaction. See the attached obtaacellation form for an
explanation of this right."”;

(2) fail to furnish each buyer, at the time he signs the-timdioor sales contract or otherwi:
agrees to buy consumer goods or services from the seller, a completed form in duplicate
captioned "NOTICE OF CANCELLATION?", that shall be attached todietract or receipt ar
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easily detachable and that shall contain ingeimt bold face type the following information a
statements in the same language as that used in the contract:

"NOTICE OF CANCELLATION

date

You may cancel this transaction, without any penalty or obligation, within three business
from the above date.

If you cancel, any property traded in, any payments made by you under the contract or s
any negotiable instrument executed by you will be returned within ten business days follc
receipt by the seller of your cancellation notice and any secuoiérest arising out of the
transaction will be canceled.

If you cancel, you must make available to the seller at your residence, in substantially as
condition as when received, any goods delivered to you under this contract or sale; or yc
if you wish, comply with the instructions of the seller regagdhe return shipment of the goc
at the seller's expense and risk.

If you do make the goods available to the seller and the seller does not pick them up witl
twenty days of the date of your notice of cancellation, you may retain or dispose of the g
without any further obligationlf you fail to make the goods avalile to the seller or if you
agree to return the goods to the seller and fail to do so, then you remain liable for perforr
all obligations under the contract.

To cancel this transaction, mail or deliver a signed and dated copy of this cancellation nc
any other written notice or send a telegram to:

(name of seller)

at

(address of seller's place of business)

not later than midnight ¢



(date)

| hereby cancel this
transaction.

(date)

(buyer's signature)";

(3) fail, before furnishing copies of the notice of cancellation to the buyer, to complete |
copies by entering the name of the seller, the address of the seller's place of business, tl
the transaction and the date, not earlier than tihé thisiness day following the date of the
transaction, by which the buyer may give notice of cancellation;

(4) include in any docto-door contract or receipt any confession of judgment or any wa
of any of the rights to which the buyer is entitled under this section, including specifically
right to cancel the sale in accordance with the provisibtisi®section;

(5) fail to inform each buyer orally, at the time he signs the contract or purchases the g
services, of his right to cancel,

(6) misrepresent in any manner the buyer's right to can

(7) fail or refuse to honor any valid notice of cancellation by a buyer and, within ten bu
days after the receipt of such notice, fail to:

(@) refund all payments made under the contract or s

(b) return in substantially as good condition as when received by the seller any goods
property traded in; and

(c) cancel and return any negotiable instrument executed by the buyer in connection w
contract or sale and take any action necessary or appropriate to terminate promptly any
interest created in the transaction;

(8) negotiate, transfer, sell or assign any notice or other evidence of indebtedness to a
company or other third party prior to midnight of the fifth business day following the day t
contract was signed or the goods or services were pucs;reass

(9) fail to notify the buyer, within ten business days of receipt of his notice of cancellati
whether the seller intends to repossess or to abandon any shipped or delivered goods.

B. The cancellation period provided for in this section as applied to telephone initiated
shall not begin until the buyer has been informed of his right to cancel and has been pro
with copies of the notice of cancellation.



C. For the purposes of this sectiol

(1) "business day" means any calendar day except Sunday or the following business f
new year's day, Washington's birthday, memorial day, independence day, labor day, Col
day, veterans' day, thanksgiving day, Christmas day, Martin Lutingy, Ki.'s birthday and an’
other legal public holiday of the state of New Mexico or the United States;

(2) "consumer goods or services" means goods or services other than perishable gooc
agricultural products purchased, leased or rented primarily for personal, family or houset
purposes, including courses of instruction or training, regardlebg iurpose for which they
are taken;

(3) "door-to-door sale" means a sale, lease or rental of consumer goods or services wi
purchase price of twentijve dollars ($25.00) or more, whether under single or multiple
contracts, in which the seller or his representative personally stiieitale, including those ii
response to or following an invitation by the buyer, and the buyer's agreement or offer to
purchase is made at a place other than the place of business of theAsatier-to-door sale
includes seller initiated telephondesa A doorto-door sale does not include a transaction:

(&) made pursuant to prior negotiations in the course of a visit by the buyer to a retail b
establishment having a fixed permanent location where the goods are exhibited or the s¢
are offered for sale on a continuing basis;

(b) in which the consumer is accorded the right of rescission by the provisions of the
Consumer Credit Protection Act, 15 U.S.C. 1635, or regulations issued pursuant thereto;

(c) in which the buyer has initiated the contract and the goods or services are needed"
bona fide immediate personal emergency of the buyer, and the buyer furnishes the selle
separate dated and signed personal statement in the Ihayehsriting describing the situatio
requiring immediate remedy and expressly acknowledging and waiving the right to cance
sale within three business days;

(d) inwhich the buyer has initiated the contract and specifically requested the seller to
home for the purpose of repairing or performing maintenance upon the buyer's personal
property. If in the course of such a visit the seller sells the buyerighéto receive additional
services or goods other than replacement parts necessarily used in performing the main
or in making the repairs, the sale of those additional goods or services would not fall witt
exclusion;

(e) pertaining to the sale or rental of real property, to the sale of insurance or to the sal
securities or commodities by a broldaaler registered with the securities and exchange
commission; or

() in which aconsumer acquires the use of goods under the terms of aperthhse
agreement made pursuant to the provisions of the Rentahase Agreement AG7-26-1to
57-26-12 NMSA 1978], with an initial rental period oihe week or less, by placing a telephc
call to a lessor and by requesting that specific goods be delivered to the consumer’s resi
such other place as the consumer directs and consummation of theuechalse agreement
occurs after the goodseadelivered;

(4) "place of business" means the main or permanent branch office or local address of
seller;
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(5) "purchase price" means the total price paid or to be paid for the consumer goods o
services, including all interest and service charges; and

(6) "seller" means any person, partnership, corporation or association engaged in ttee ¢
door sale of consumer goods or services.

57-12-22. Telephone solicitation sales; automated telephone dialing systems for sales
restricted; disclosure and other requirements established for authorized telephone
solicitation sales; prohibited telephone solicitation.

A. A person shall not utilize an automated telephone dialing orlputbn or toneactivated
address signaling system with a prerecorded message to solicit persons to purchase goc
services unless there is an established business relationshgebéehe persons and the pers
being called consents to hear the prerecorded message.

B. Itis unlawful under the Unfair Practices Act for a person to make a telephone solicit
for a purchase of goods or services:

(1) without disclosing within fifteen seconds of the time the person being called answel
name of the sponsor and the primary purpose of the contact;

(2) that misrepresents the primary purpose of a telephone solicitation of a residential
subscriber as a "courtesy call", a "public service information call" or some other euphemi

(3) under the guise of research or a survey when the real intent is to sell goods or s¢

(4) without disclosing, prior to commitments by customers, the cost of the goods or sel
all terms, conditions, payment plans and the amount or existence of any extra charges s
shipping and handling;

(5) that are received before 9:00 a.m. or after 9:00 p.

(6) using automatic dialing equipment unless the telephone immediately releases the |
when the called party disconnects;

(7) using automatic dialing equipment that dials and engages the telephone numbers ¢
than one person at a time but allows the possibility of a called person not being connecte
calling person for some period not exceeding that establishéte federal trade commission
16 C.F.R. Sections 310(b)(1)(iv) and 310.4(b)(4); and

(8) inwhich credit card numbers are requested before the prospective purchaser expre
desire to use a credit card to pay for the purchase.

C. Itis unlawful for a person to:

(1) make a telephone solicitation of a residential subscriber whose telephone number |
on the national doot-call registry, established by the federal trade commission, for at leas
months prior to the date the call is made; or

(2) use a method to block or otherwise intentionally circumvent a residential subscribel
of a caller identification service pursuant to the ConsumeChlbAct [57-12A-1 NMSA
1978].

D. As used in this section


http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2757-12-22%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2757-12-22%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2757-12-22%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=jump&iid=1ce95e25.7bd11288.0.0&nid=1441b#JD_57-12a-1

(1) “established business relationship” means a relationship

(&) was formed, prior to a telephone solicitation, through a voluntaryytayo
communication between a seller or telephone solicitor and a residential subscriber, with
without consideration, on the basis of an application, purchase, ongoing taite@geement
or commercial transaction between the parties regarding products or services offered by
seller or telephone solicitor; and

(b) currently exists or has existed within the immediately preceding twelve mo

(2) "local exchange company" means a telecommunications company that provides thu
transmission of twavay interactive switched voice communications within a local exchanc
area;

(3) ‘"residential subscriber" means a person who has subscribed to residential telephor
service from a local exchange company or the other persons living or residing with such
and

(4) "telephone solicitation” means a voice or telefacsimile communication over a telept
line for the purpose of encouraging the purchase or rental of or investment in property, g
services and includes a communication described in this sidrs#ubugh the use of automa
dialing and recorded message equipment or by other means, but "telephone solicitation”
include a communication:

(a) to aresidential subscriber with that subscriber's prior express invitation or permi

(b) by or on behalf of a person with whom a residential subscriber has an established |
relationship;

(c) made for the sole purpose of urging support for or opposition to a political candidat
ballot issue;

(d) made for the sole purpose of conducting political polls or soliciting the expression ¢
opinions, ideas or votes; or

(e) by aperson who is a duly licensed real estate broker pursuaettion 6129-11 NMSA
1978, who is a resident of the state and whose telephone call to the consumer isdier the
purpose of selling, exchanging, purchasing, renting, listing for sale or rent or leasing real
in accordance with the provisions for which he or she is licensed and not in conjunction \
other offer.

57-12-23. Unsolicited facsimiles or email; prohibition

A. No person conducting business in this state shall transmit by facsimile or cause to t
transmitted by facsimile an unsolicited advertisement unless:

(1) the person establishes a tfske telephone number that a recipient of the unsolicited
advertisement may call to notify the person not to send the recipient any additional unso
advertisement; and

(2) theunsolicited advertisement includes a statement, in at leaspainetype, informing
the recipient of the toliree telephone number that the recipient may call to notify the send
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to send the recipient any additional unsolicited information.

B. No person conducting business in this state shall email or cause to be emailed an
unsolicited advertisement unless:

(1) the person establishes a tfv#e telephone number or a valid sendperated return ema
address that a recipient of the unsolicited advertisement may call or email to notify the p
not to send the recipient any additional unsolicited athesmient;

(2) the unsolicited advertisement includes a statement, in the first text of the body of th
message and in the same size as the majority of the text of the message, informing the r
of the tolHree telephone number or the email address teatetipient may call or email to
notify the sender not to send the recipient any additional unsolicited advertisement;

(3) the subject line of the emalil includes "ADV:" as the first four characters;

(4) if the unsolicited advertisement advertises realty, goods, services, intangibles or th
extension of credit that may only be viewed, purchased, licensed, rented, leased or held
possession by an individual eighteen years of age or dhdesubject line of the email include
"ADV:ADLT" as the first eight characters.

C. After notification by a recipient of the recipient's request not to receive any further
unsolicited advertisement, no person conducting business in this state shall transmit by 1
cause to be transmitted by facsimile, email or cause to hi#deghany unsolicited advertiseme
to that recipient.

D. Inthe case of an employer who is the registered owner of more than one email add
notification required by Subsection C of this section may be given by the employer on be
all of the employees who may use email addresses providembatidlled by the employer.

E. No person shall knowingly or intentionally assist in the transmission of an unsolicite
advertisement by facsimile or email if the person knows, or consciously avoids knowing,
initiator of the advertisement is engaged, or intends to enggevjolation of this section.

F. A violation of a provision of this section constitutes an unfair or deceptive trade pra
G. As used in this section and Sect®rni12-24 NMSA 1978:

(1) "transmit by facsimile”, "cause to be transmitted by facsimile”, "email”, "cause to be
emailed" or "assist in the transmission"” does not include the transmission of an unsolicite
advertisement by a telecommunications utility or an internet sgouaceder that merely carrie
the transmission over its network or who acts or fails to act as allowed by contract or oth
including but not limited to 47 USCA 230(c); and

(2) "unsolicited advertisement" means information transmitted by facsimile or email

(a) advertises the lease, sale, license, rental, gift offer or other disposition of any realty
services, intangibles or the extension of credit; and

(b) is addressed to a recipient with whom the sender does not have an existing busine
personal relationship; or

(c) is not sent at the request of, or with the express consent of, the reci
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57-12-24. Unsolicited facsimiles or email; private remed

A. Any person who receives an unsolicited advertisement by facsimile or email may br
action against the sender of the unsolicited advertisement to recover actual damages, in
loss of profits, or statutory damages equal to the greater ofynfiee dollars ($25.00) for eacl
email or facsimile received or five thousand dollars ($5,000) for each day of violation, plt
reasonable attorney fees and costs if, prior to receiving the unsolicited advertisement:

(1) the person who received the unsolicited advertisement has notified the sender, pur
the provisions ofection 5712-23 NMSA 1978, of the person's request not to receive
unsolicited advertisements; or

(2) the sender of the unsolicited advertisement has entered into a written assurance of
discontinuance pursuant &ection 5712-9 NMSA 1978.

B. A telecommunications utility or internet service provider, injured by a violation of a
provision ofSection 5712-23 NMSA 1978 or this section, may recover actual damages,
including loss of profits, or statutory damages equal to the greater of ten dollars ($10.00)
each facsimile or email transmitted or five thousand dollars ($5,000) for each dalatbwi
plus reasonable attorney fees and costs.

C. The remedies provided in this section are in addition to any available remedies othe
provided by law.

57-12-25. Solicitations using loan information; restriction; cause of actiol

A. A person shall not reference the trade name or trademark of a lender or a trade nar
trademark confusingly similar to that of a lender in a solicitation offering services or prod
without the consent of the lender, unless the solicitatiomlgland conspicuously states the
following in close proximity to and in the same or larger point type as the first and the mc
prominent use of a lender's trade name or trademark:

(1) the name, address and telephone number of the person making the sol
(2) that the person making the solicitation is not affiliated with the le

(3) that the solicitation is not authorized or sponsored by the lende

(4) that the loan information referenced was not provided by the I«

B. A person shall not reference a loan number, loan amount or other specific loan infol
that is not publicly available in a solicitation offering services or products, unless the
information is included in a communication from a lender or aha#iof a lender to a curren
customer of the lender or a person who was a customer of the lender during the eighteel
immediately preceding the solicitation.

C. Except as provided in Subsection D of this section, a person shall not reference a Ic
number, loan amount or other specific loan information that is publicly available in a solic
offering services or products, unless the solicitation glesarti conspicuously states the
following in close proximity to and in the same or larger point type as the first and the mc
prominent use of the loan number, loan amount or other specific loan information:

(1) the name, address and telephone number of the person making the sol
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(2) that the person making the solicitation is not affiliated with the le
(3) that the solicitation is not authorized or sponsored by the lende
(4) that the loan information referenced was not provided by the I

D. Subsection C of this section does not apply to a communication by a lender or an a
of a lender with a current customer of the lender or with a person who was a customer o
lender during the eighteen months immediately preceding the coitation.

E. A person shall not use the name of a lender or a name similar to that of a lender in i
solicitation directed to consumers if that use could cause a reasonable person to be coni
mistaken or deceived as to:

(1) the lender's sponsorship, affiliation, connection or association with the person using
name; or

(2) thelender's approval or endorsement of the person using the name or the person's
or products.

F. Any reference to an outstanding loan, including the name of the lender, the loan nur
the loan amount or other specific information about the loan that appears on the outside
envelope, that is visible through the envelope window or thaaapmn a postcard in
connection with any written communication that includes or contains a solicitation for goc
services, is prohibited without the consent of the lender.

G. The prohibitions of this section do not apply to the use by a person of the trade nan
another lender in an advertisement for services or products that compares the services ¢
products offered by the other lender.

H. Alender or owner of a trade name or trademark may seek an injunction in a state d
court against a person who violates this section to stop the unlawful use of the trade nan
trademark or loan informatiorin such an action:

(1) the person seeking the injunction shall not have to prove actual damage as a resul
violation; and

(2) irreparable harm and interim harm to the lender or owner shall be pre

I.  Alender or owner seeking an injunction under Subsection H of this section may, in t
same action, seek to recover actual damages and any profits the defendant has accruec
of a violation of this sectionThe prevailing party in an aot brought pursuant to this sectiol
may recover costs associated with the action and reasonable attorney fees from the othe

J. As used in this sectic

(1) “affiliate” means a business entity that, directly or indirectly through one or more
intermediaries controls, is controlled by or is under common control with another busines
entity; and

(2) "lender" means an insured state or national bank, a state or federal savings and lo:
association or savings bank, a state or federal credit union, a mortgage loan company, a
company or any other person who makes loans in this state lweat bba loan and any
affiliate, or any third party operating with the consent of the lender.



57-12-26. Gift certificates; expiration; fees: penalties

A. As used in this section, "gift certificate" means a writing identified as a gift certificate
is not redeemable in cash and is usable in its face amount in lieu of cash in exchange fo
or services supplied by a seller, but does not incdugift certificate useable with multiple
unaffiliated sellers or goods or servicé&ift certificate” includes an electronic card with a
banked dollar value, a merchandise credit, a certificate where the issuer has received pe
for the full face vale for the future purchase or delivery of goods or services and any othe
medium that evidences the giving of consideration in exchange for the right to redeem th
certificate, electronic card or other medium for goods or services of at least an eqelal @t
certificate” does not include:

(1) gift certificates, store gift cards or general use prepaid cards distributed to a consut
promotional, award, incentive, rebate or other similar purposes without any money or ott
tangible thing of value being given by the consumer in exahforghe gift certificate, store g
card or general use prepaid card;

(2) gift certificates, store gift cards or general use prepaid cards that are sold below fac
or at a volume discount to employers or to nonprofit and charitable organizations for func
raising purposes;

(3) written promises, plastic cards or other electronic devices the
(@) used solely for telephone services;

(b) are associated with a depositiecking, savings or similar account at a banking or otf
similarly regulated financial institution and that provide payments solely by debiting such
account; and

(4) qift certificates issued by banks, savings and loan associations and their affiliates a
subsidiaries, licensed money transmitters or credit unions operating pursuant to the laws
United States or New Mexico.

B. A gift certificate shall not have an expiration date less than sixty months after the de
which the gift certificate was issuetf.an expiration date is not conspicuously stated on a ¢
certificate, that gift certificate shall be presuntedhave no expiration date and shall be valic
until redeemed or replaced.

C. Anissuer of a gift certificate shall not charge a fee of any kind in relation to the sale
redemption or replacement of a gift certificate other than an initial charge not exceeding
value of the gift certificate, nor may a gift certificéste reduced in value by any fee, includin
service or dormancy fee.

D. A violation of this section shall constitute an unfair or deceptive trade practice and <
subject to the penalties set forth in the Unfair Practiatg57-12-1 NMSA 1978].

Uniform Commercial Code

55-1-101. Short titles
(@) NMSA 1978 shall be known and may be cited as the "Uniform Commer
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Code"; and

(b) , Article 1 NMSA 1978 shall be known and may be cited as the "Uniform
Commercial Codé&eneral Provision .

55-1-102. Scope of article

, Article 1 NMSA 1978 applies to a transaction to the extent that it is governec
another article ofhe Uniform Commercial Code.

55-1-103. Construction of Uniform Commercial Code to promote its purposes and policie
applicability of supplemental principles of law.

(@) The Uniform Commercial Code must be liberally construed and applied to promote
underlying purposes and policies, which are:

(1) to simplify, clarify and modernize the law governing commercial transac

(2) to permit the continued expansion of commercial practices through custom, usage
agreement of the parties; and

(3) to make uniform the law among the various jurisdictic

(b) Unless displaced by the particular provisions of the Uniform
Commercial Code, the principles of law and equity, including the law
merchant and the law relative to capacity to contract, principal and ag
estoppel, fraud, misrepresentation, duresercion, mistake, bankruptcy
and other validating or invalidating cause, supplement its provisions.

55-1-104.

Construction

against implicit

repeal.
The Uniform Commercial Code being a general act intended as a unified
coverage of its subject matter, no part of it shall be deemed to be implied
repealed by subsequent legislation if such construction can reasonably b
avoided.

55-1-105.

Severability.

If any provision or clause of the Uniform Commercial Code or its applicat
any person or circumstance is held invalid, the invalidity does not affect c
provisions or applications of the Uniform Commercial Code which can be
given effect without thenvalid provision or application, and to this end the
provisions of the Uniform Commercial Code are severable.

55-1-106. Use

of sinqular and

plural; gender.

In the Uniform Commercial Code, unless the statutory context otherwise re:
(1) words in the singular number include the plural, and those in the plural include the
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singular; and

(2) wordsof any gender also refer to any other ger
55-1-107. Section caption:

Section captions are part of the Uniform Commercial Code.
55-1-108. Relation to Electronic Signatures in Global and National Commerce Ai

, Article 1 NMSA 1978 modifies, limits and supersedes the fed:t
Electronic Signatures in Global ané@fibnal Commerce Act, 15 U.S.C. Secti
7001 et seq., except that nothing in this article modifies, limits or superse(
Section 7001(c) of that act or authorizes electronic delivery of any of the r
described in Section 7003(b) of that act.

55-1-201.
General
definitions.

(@) Unless the context otherwise requires, words or phrases defined in this section, or
additional definitions contained in other articles of the Uniform Commercial Code that ap
particular articles or parts thereof, have the meaningsistate

(b) Subject to definitions contained in other articles of the Uniform Commercial Code tl
apply to particular articles or parts thereof:

(1) "action", in the sense of a judicial proceeding, includes recoupment, counterclairft,
suit in equity and any other proceeding in which rights are determined;

(2) T"aggrieved party" means a party entitled to pursue a rer

(3) "agreement", as distinguished from "contract”, means the bargain of the parties in 1
found in their language or inferred from other circumstances, including course of perforn
course of dealing or usage of trade as provided in SEgHdRB03NMSA 1978;

(4) "bank" means a person engaged in the business of banking and includes a savings
savings and loan association, credit union and trust company;

(5) "bearer" means a person in control of a negotiable electronic document of title or a
in possession of a negotiable instrument, negotiable tangible document of title or certifici
security that is payable to bearer or indorsed in blank;

(6) "bill of lading” means a document of title evidencing the receipt of goods for shipm
issued by a person engaged in the business of directly or indirectly transporting or forwa
goods. The term does not include a warehouse receipt;

(7) "branch"includes a separately incorporated foreign branch of a

(8) "burden of establishing" a fact means the burden of persuading the trier of fact that
existence of the fact is more probable than its nonexistence;

(9) "buyer in ordinary course of business" means a person that buys goods in good fai
without knowledge that the sale violates the rights of another person in the goods, and ir
ordinary course from a person, other than a pawnbroker, in theebssihiselling goods of the
kind. A person buys goods in the ordinary course if the sale to the person comports with
usual or customary practices in the kind of business in which the seller is engaged or wil
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seller's own usual or customary prees. A person that sells oil, gas or other minerals at th
wellhead or minehead is a person in the business of selling goods of thaékKingler in
ordinary course of business may buy for cash, by exchange of other property or on secu
unsecuredredit and may acquire goods or documents of title under a preexisting contrac
sale. Only a buyer that takes possession of the goods or has a right to recover the good:
the seller under , Article 2 NMSA 1978 may be a buyer in ordinary course of
business."Buyer in ordinary course of busss" does not include a person that acquires gc
in a transfer in bulk or as security for or in total or partial satisfaction of a money debt;

(10) "conspicuous", with reference to a term, means so written, displayed or presentec
reasonable person against which it is to operate ought to have notigédeither a term is
"conspicuous” or not is a decision for the co@bnspicuousaerms include the following:

(A) a heading in capitals equal to or greater in size than the surrounding text or in contr:
type, font or color to the surrounding text of the same or lesser size; and

(B) language in the body of a record or display in larger type than the surrounding text
contrasting type, font or color to the surrounding text of the same size or set off from
surrounding text of the same size by symbols or other marks thatteation to the language

(11) "consumer" means an individual who enters into a transaction primarily for persor
family or household purposes;

(12) “contract", as distinguished from "agreement", means the total legal obligation tha
results from the parties' agreement as determined by the Uniform Commercial Code as
supplemented by any other applicable laws;

(13) “creditor" includes a general creditor, a secured creditor, a lien creditor and any
representative of creditors, including an assignee for the benefit of creditors, a trustee in
bankruptcy, a receiver in equity and an executor or administragor iosolvent debtor's or
assignor's estate;

(14) "defendant" includes a person in the position of defendant in a counterclaimglaios:
or third-party claim;

(15) “delivery", with respect to an electronic document of title, means voluntary transfe
control, and with respect to an instrument, a tangible document of title or chattel paper, r
voluntary transfer of possession;

(16) "document of title" means a recor() that in the regular course of business or finan
is treated as adequately evidencing that the person in possession or control of the recor
entitled to receive, control, hold and dispose of the reanddthe goods the record covers; a
(i) that purports to be issued by or addressed to a bailee and to cover goods in the baile
possession that are either identified or are fungible portions of an identified Tiesterm
includes a bill of ladingtransport document, dock warrant, dock receipt, warehouse receij
order for delivery of goodsAn electronic document of title means a document of title
evidenced by a record consisting of information stored in an electronic meditangible
documat of title means a document of title evidenced by a record consisting of informatis
is inscribed on a tangible medium;

(17) "fault" means a default, breach or wrongful act or omiss
(18) "fungible goods" mean:
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(A) goods of which any unit, by nature or usage of trade, is the equivalent of any othel
unit; or

(B) goods that by agreement are treated as equivi
(19) "genuine" means free of forgery or counterfeiti

(20) "good faith", except as otherwise provided in , Article 5 NMSA 1978, mean
honesty in fact and the observance of reasonable commercial standaidsi@ling;

(21) "holder" means

(A) the person in possession of a negotiable instrument that is payable either to beare
identified person that is the person in possession;

(B) the person in possession of a negotiable tangible document of title if the goods are
deliverable either to bearer or to the order of the person in possession; or

(C) the person in control of a negotiable electronic document of

(22) "insolvency proceeding" includes an assignment for the benefit of creditors or oths
proceeding intended to liquidate or rehabilitate the estate of the person involved;

(23) "insolvent" means

(A) having generally ceased to pay debts in the ordinary course of business other thar
result of bona fide dispute;

(B) being unable to pay debts as they become dt
(C) being insolvent within the meaning of federal bankruptcy

(24) "money means a medium of exchange currently authorized or adopted by a dome
foreign governmentThe term includes a monetary unit of account established by an
intergovernmental organization or by agreement between two or more countries;

(25) "organization” means a person other than an indivic

(26) "party”, as distinguished from "third party", means a person that has engaged in a
transaction or made an agreement subject to the Uniform Commercial Code;

(27) "person" means an individual, corporation, business trust, estate, trust, partnershi
limited liability company, association, joint venture, government, governmental subdivisic
agency or instrumentality; public corporation; or any other legabmmercial entity;

(28) "present value" means the amount as of a date certain of one or more sums paya
future, discounted to the date certain by use of either an interest rate specified by the pa
that rate is not manifestly unreasonable at the timé&dneaction is entered into or, if an inte
rate is not so specified, a commercially reasonable rate that takes into account the facts
circumstances at the time the transaction is entered into;

(29) "purchase" means taking by sale, lease, discount, negotiation, mortgage, pledge,
security interest, issue or reissue, gift or any other voluntary transaction creating an intei
property;

(30) ‘"purchaser" means a person that takes by purc

(31) "record" means information that is inscribed on a tangible medium or that is storec
electronic or other medium and is retrievable in perceivable form;
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(32) "remedy" means any remedial right to which an aggrieved party is entitled with or
without resort to a tribunal;

(33) "representative” means a person empowered to act for another, including an ager
officer of a corporation or association and a trustee, executor or administrator of an esta

(34) right" includes remedy

(35) "securityinterest" means an interest in personal property or fixtures that secures p
or performance of an obligatioriSecurity interest" includes any interest of a consignor ant
buyer of accounts, chattel paper, a payment intangible or a promissory adtansaction tha
is subject tc , Article 9 NMSA 1978."Security interest" does not inale the specii
property interest of a buyer of goods on identification of those goods to a contract for sal
Section55-2-401NMSA 1978, but a buyer may also acquire a "security interest" by comp
with , Article 9 NMSA 1978.Except as otherwise provided in Sect&h2-505
NMSA 1978, tte right of a seller or lessor of goods under , Article 2 or 2A NMSA
1978 to retain or acquire possession of the goods is not a "security interest"”, but a seller
may also acquire a "security interest” by complying with , Article 9 NMSA

1978. The retention or reservation of title by a seller of goods notwithstanding shipment
delivery to the buyer under SectibB-2-401NMSA 1978 is limited in effect to a reservation
a "secuity interest". Whether a transaction in the form of a lease creates a "security inter
determined pursuant to Sectibf-1-203NMSA 1978;

(36) "send" in connection with a writing, record or notice me:

(A) to deposit in the mail or deliver for transmission by any other usual means of
communication with postage or cost of transmission provided for and properly addresset
the case of an instrument, to an address specified thereon or otherwise @gifebere be nor
to any address reasonable under the circumstances; or

(B) in any other way to cause to be received any record or notice within the time it woulc
arrived if properly sent;

(37) "signed" includes using any symbol executed or adopted with present intention to
or accept a writing;

(38) "state" means a state of the United States, the District of Columbia, Puerto Rico, t
United States Virgin Islands or any territory or insular possession subject to the jurisdicti
the United States;

(39) "surety" includes a guarantor or other secondary obl
(40) "term" means a portion of an agreement that relates to a particular t

(41) ‘"unauthorizedsignature" means a signature made without actual, implied or appar
authority. The term includes a forgery;

(42) "warehouse receipt" means a document of title issued by a person engaged in the
business of storing goods for hire; and

(43) "writing" includes printing, typewriting or any other intentional
reduction to tangible form Written" has a corresponding meaning.

55-1-202. Notice;
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knowledge.
(&) Subject to Subsection (f) of this section, a person has "notice"” of a fact if the |

(1) has actual knowledge of
(2) has received a notice or notification of it;

(3) from all the facts and circumstances known to the person at the time in question, h
reason to know that it exists.

(b) "Knowledge" means actual knowledg#&nows" has a corresponding meani

(c) "Discover”, "learn" or words of similar import refer to knowledge rather than to reas
know.

(d) A person "notifies" or "gives" a notice or notification to another person by taking su
steps as may be reasonably required to inform the other person in ordinary course, whei
not the other person actually comes to know of it.

(e) Subject to Subsection (f) of this section, a person "receives" a notice or notificatior
(1) it comes to that person's attention

(2) itis duly delivered in a form reasonable under the circumstances at the place of bu
through which the contract was made or at another location held out by that person as tt
for receipt of such communications.

(H Notice, knowledge or a notice or notification received by an
organization is effective for a particular transaction from the time it is
brought to the attention of the individual conducting that transaction
in any event, from the time it woulthve been brought to the individua
attention if the organization had exercised due diligeeeorganization
exercises due diligence if it maintains reasonable routines for
communicating significant information to the person conducting the
transactio and there is reasonable compliance with the routiDes.
diligence does not require an individual acting for the organization tc
communicate information unless the communication is part of the
individual's regular duties or the individual has reasdmtiw of the
transaction and that the transaction would be materially affected by 1
information.

55-1-203. Lease
distinquished from
security interest.

(@8 Whether a transaction in the form of a lease creates a lease or security interest is
determined by the facts of each case.

(b) A transaction in the form of a lease creates a security interest if the consideration t
lessee is to pay the lessor for the right to possession and use of the goods is an obligatic
term of the lease and is not subject to terminatipthe lessee, and:

(1) the original term of the lease is equal to or greater than the remaining economic life
goods;
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(2) the lessee is bound to renew the lease for the remaining economic life of the good:
bound to become the owner of the goods;

(3) the lessee has an option to renew the lease for the remaining economic life of the ¢
no additional consideration or for nominal additional consideration upon compliance with
lease agreement; or

(4) thelessee has an option to become the owner of the goods for no additional consic
or for nominal additional consideration upon compliance with the lease agreement.

(c) Atransaction in the form of a lease does not create a security interest merely t

(1) the present value of the consideration the lessee is obligated to pay the lessor for t
to possession and use of the goods is substantially equal to or is greater than the fair me
value of the goods at the time the lease is entered into;

(2) the lessee assumes risk of loss of the gc

(3) the lessee agrees to pay, with respect to the goods, taxes, insurance, filing, record
registration fees, or service or maintenance costs;

(4) the lessee has an option to renew the lease or to become the owner of th

(5) the lessee has an option to renew the lease for a fixed rent that is equal to or great
the reasonably predictable fair market rent for the use of the goods for the term of the re
the time the option is to be performed; or

(6) the lessee has an option to become the owner of the goods for a fixed price that is
or greater than the reasonably predictable fair market value of the goods at the time the
to be performed.

(d) Additional consideration is nominal if it is less than the lessee's reasonably predict:
cost of performing under the lease agreement if the option is not exeraideional
consideration is not nominal if:

(1) when the option to renew the lease is granted to the lessee, the rent is stated to be
market rent for the use of the goods for the term of the renewal determined at the time tf
is to be performed; or

(2) when the option to become the owner of the goods is granted to the lessee, the pri
stated to be the fair market value of the goods determined at the time the option is to be
performed.

(e) The "remaining economic life of the goods" and "reasonably predictable” fair marke
fair market value or cost of performing under the lease agreement must be determined v
reference to the facts and circumstances at the time the transsetared into.

55-1-204. Value.

Except as otherwise provided iri , Articles 3, 4 and 5, a person gives value for ric
if the person acquires them:

(1) in return for a binding commitment to extend credit or for the extension of immedial
available credit, whether or not drawn upon and whether or not a dbacles provided for in
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the event of difficulties in collection;

(2) as security for, or in total or partial satisfaction of, a preexisting c
(3) by accepting delivery under a preexisting contract for purcha:

(4) inreturn for any consideration sufficient to support a simple cor

55-1-205. Reasonable time; seasonableness.

(&) Whether a time for taking an action required by the Uniform Commercial Code is
reasonable depends on the nature, purpose and circumstances of the action.

(b) An action is taken seasonably if it is taken at or within the time agreed or, if no time
agreed, at or within a reasonable time.

55-1-206. Presumptions.

Whenever the Uniform Commercial Code creates a "presumption” with respect to a fact,
provides that a fact is "presumed”, the trier of fact must find the existence of the fact unle
until evidence is introduced that supports a finding of its notenas.

55-1-207. Repealed.

55-1-208. Repealed.

55-1-209. Repealed.

55-1-301. Teritorial applicability; parties' power to choose applicable law

A. Except as otherwise provided in this section, when a transaction bears a reasonabl
to this state and also to another state or nation the parties may agree that the law either
state or of such other state or nation shall govern tigits and duties.

B. Inthe absence of an agreement effective under Subsection A of this section, and e
provided in Subsection C of this section, the Uniform Commercial Code applies to trans
bearing an appropriate relation to this state.

C. If one of the following provisions of the Uniform Commercial Code specifies the
applicable law, that provision governs and a contrary agreement is effective only to the €
permitted by the law so specified:

(1) Section55-2-402NMSA 1978;

(2) SectionH5-2A-105and55-2A-106 NMSA 1978;
(3) Section55-4-102NMSA 1978;

(4) Section55-4A-507 NMSA 1978;

(5) Section55-5-116 NMSA 1978;

(6) Section55-8-110NMSA 1978; anc
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(7) Sections5-9-301through55-9-307NMSA 1978
55-1-302. Variation by agreement

(a) Except as otherwise provided in Subsection (b) of this section or elsewhere in the |
Commercial Code, the effect of provisions of the Uniform Commercial Code may be vari
agreement.

(b) The obligations of good faith, diligence, reasonableness and care prescribed by the
Uniform Commercial Code may not be disclaimed by agreemiére.parties, by agreement,
may determine the standards by which the performance of those obligatoh® ismeasured |
those standards are not manifestly unreasonditeenever the Uniform Commercial Code
requires an action to be taken within a reasonable time, a time that is not manifestly
unreasonable may be fixed by agreement.

(c) The presence in certain provisions of the Uniform Commercial Code of the phrase
otherwise agreed"”, or words of similar import, does not imply that the effect of other prov
may not be varied by agreement under this section.

55-1-303. Course of performance, course of dealing and usage of trade.

(&) A "course of performance" is a sequence of conduct between the parties to a partic
transaction that exists if:

(1) the agreement of the parties with respect to the transaction involves repeated occs
performance by a party; and

(2) theother party, with knowledge of the nature of the performance and opportunity fo
objection to it, accepts the performance or acquiesces in it without objection.

(b) A "course of dealing" is a sequence of conduct concerning previous transactions b
the parties to a particular transaction that is fairly to be regarded as establishing a comnr
of understanding for interpreting their expressions aneratbnduct.

(c) A "usage of trade" is any practice or method of dealing having such regularity of
observance in a place, vocation or trade as to justify an expectation that it will be observ
respect to the transaction in questidine existence and scopesnich a usage must be prove
as facts.If it is established that such a usage is embodied in a trade code or similar recol
interpretation of the record is a question of law.

(d) A course of performance or course of dealing between the parties or usage of trad
vocation or trade in which they are engaged or of which they are or should be aware is r
in ascertaining the meaning of the parties' agreement, maygmticular meaning to specific
terms of the agreement and may supplement or qualify the terms of the agre&msage of

trade applicable in the place in which part of the performance under the agreement is to
may be so utilized as to that paftthe performance.

(e) Except as otherwise provided in Subsection (f) of this section, the express terms of
agreement and any applicable course of performance, course of dealing or usage of trac
be construed whenever reasonable as consistent with eachlothweh a construction is
unreasonable:

(1) express terms prevail over course of performance, course of dealing and usage
(2) course of performance prevails over course of dealing and usage of tre
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(3) course of dealing prevails over usage of tr

() Subject to Sections5-2-209and55-2A-208 NMSA 1978, a course of performance is
relevant to show a waiver or modification of any term inconsistent with the course of
performance.

(g) Evidence of a relevant usage of trade offered by one party is not
admissible unless that party has given the other party notice that the c
finds sufficient to prevent unfair surprise to the other party.

55-1-304.

Obligation of

good faith.

Every contract or duty within the Unifor@ommercial Coded5-1-101NMSA 1978] imposes
an obligation of good faith in its performance and enforcement.

55-1-305. Remedies to be liberally administered.

(@) The remedies provided by the Uniform Commercial C&&elf101 NMSA 1978] must
be liberally administered tihe end that the aggrieved party may be put in as good a positi
if the other party had fully performed but neither consequential or special damages nor
damages may be had except as specifically provided in the Uniform Commercial Code c
otherrule of law.

(b) Any right or obligation declared by the Uniform
Commercial Code is enforceable by action unless the provi
declaring it specifies a different and limited effect.

55-1-306. Waiver or

renunciation of claim or right

after breach.

A claim or right arising out of an alleged breach may be discharged in whole or in part w
consideration by agreement of the aggrieved party in an authenticated record.

55-1-307. Prima facie evidence by thirebarty documents.

A document in due form purporting to be a bill of lading, policy or
certificate of insurance, official weigher's or inspector's certificate,
consular invoice or any other document authorized or required by
contract to be issued by a third party is @ifacie evidence of its owr
authenticity and genuineness and of the facts stated in the docum
the third party.

55-1-308. Performanc

or acceptance under

reservation of rights.

(@) A party that with explicit reservation of rights performs or promises performance or
assents to performance in a manner demanded or offered by the other party does not th
prejudice the rights reserve&uch words as "without prejudice”, "umgeotest” or the like are
sufficient.
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(b) Subsection (a) of this section does not apply to an ac
and satisfaction.

55-1-309. Option to accelerate

at will.

A term providing that one party or that party's successor in interest may accelerate payn
performance or require collateral or additional collateral "at will" or when the party "deen
insecure" or words of similar import means that the paasygower to do so only if that party
good faith believes that the prospect of payment or performance is impairedwurden of

establishing lack of good faith is on the party against which the power has been exercise

55-1-310. Subordinated obligations.

An obligation may be issued as subordinated to performance of another obligation of the
obligated, or a creditor may subordinate its right to performance of an obligation by agre
with either the person obligated or another creditor of the pearsiigated. Subordination doe:
not create a security interest as against either the common debtor or a subordinated cre

ARTICLE 2
Sales

55-2-101. Short title.
This article shall be known and may be cited as Uniform Commercial Cales.

55-2-102. Scope; certain security and other transactions excluded from this artic

Unless the context otherwise requires, this article applies to transactior
goods; it does not apply to any transaction which although in the form ¢
unconditional contract to sell or [a] present sale is intended to operate
a security transaion nor does this article impair or repeal any statute

regulating sales to consumers, farmers or other specified classes of bu

55-2-103.
Definitions and
index of
definitions.

(1) Inthis article, unless the context otherwise requ

(@) "buyer" means a person who buys or contracts to buy g

(b) [reserved]:

(c) ‘"receipt" of goods means taking physical possession of then
(d) "seller" means a person who sells or contracts to sell g

(2) Other definitions applying to this article, or to specified parts thereof, and the sectic
which they appear are:
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"acceptance".................. Section55-2-606 NMSA 1978;

"banker's credit".. . ............ Section55-2-325NMSA 1978;
"between merchants".. .. ... .. Section55-2-104NMSA 1978;
"cancellation”.. .. ........ Section55-2-106 NMSA 1978;
"commercial unit".. . . ...... Section55-2-105NMSA 1978;
“confirmed credit".. ... ..... Section55-2-325NMSA 1978;
"conforming to contract".. . . ... Section55-2-106 NMSA 1978;
"contract for sale".. .. .. ... Section55-2-106 NMSA 1978;
"cover'. . ... ... ... Section55-2-712NMSA 1978;
"entrusting”. ............ Section55-2-403NMSA 1978;
"financing agency". . ....... Section55-2-104NMSA 1978;
"future goods"....... ... Section55-2-105NMSA 1978;
"goods". .. ... Section55-2-105NMSA 1978;
"identification”. .......... Section55-2-501 NMSA 1978;
"installment contract”.. . ... .. Section55-2-612NMSA 1978;
"letter of credit”. ........ Section55-2-325NMSA 1978;
“lot". ... Section55-2-105NMSA 1978;
"merchant".............. Section55-2-104NMSA 1978;
"overseas".............. Section55-2-323NMSA 1978;
"person in the position of sseller". . . ... .. Section55-2-707 NMSA 1978;

"presentsale”............ Section55-2-106 NMSA 1978;
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"sale"............ ... Section55-2-106 NMSA 1978;

"sale on approval“. ........ Section55-2-326 NMSA 1978;
"saleorreturn"........... Section55-2-326 NMSA 1978; and
"termination”. ........... Section55-2-106 NMSA 1978.

(3) "Control", as provided in Sectidsb-7-106 NMSA 1978, and the following definitions ir
other articles apply to this article:

"check"............... Section55-3-104 NMSA 1978;
“consignee"............. Section55-7-102NMSA 1978;
“consignor.. ... ...... Section55-7-102NMSA 1978;
"consumer goods". . ....... Section 55-9-102NMSA 1978;
"dishonor". . ............ Section55-3-502NMSA 1978; and
"draft". .............. Section55-3-104NMSA 1978.

(4) In addition, , Article 1 NMSA 1978

contains general definitions and principles of constructic
and interpretation gghicable throughout this article.
55-2-104. Definitions;
"merchant"; "between
merchants"; "financing agency".

(1) "Merchant" means a person who deals in goods of the kind or otherwise by his occ
holds himself out as having knowledge or skill peculiar to the practices or goods involvec
transaction or to whom such knowledge or skill may be atethby his employment of an
agent or broker or other intermediary who by his occupation holds himself out as having
knowledge or skill.

(2) "Financing agency" means a bank, finance company or other person who in the or
course of business makes advances against goods or documents of title or who by arrar
with either the seller or the buyer intervenes in ordinary courseke oracollect payment due
or claimed under the contract for sale, as by purchasing or paying the seller's draft or me
advances against it or by merely taking it for collection whether or not documents of title
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accompany or are associated with the drdftnancing agency" includes also a bank or othe
person who similarly intervenes between persons who are in the position of seller and b
respect to the goods (Sectish2-707NMSA 1978).

(3) "Between merchants” means in any transactis
with respect to which both parties are chargeable v
the knowledge or skill of merchants.

55-2-105. Definitions: transferability:
"goods": "future" goods; "lot";
"commercial unit."

(1) "Goods" means all things (including specially manufactured goods) which are movi
the time of identification to the contract for sale other than the money in which the price i
paid, investment securities (Article 8) and thingagtion. "Goods" also includes the unborn
young of animals and growing crops and other identified things attached to realty as des
the section on goods to be severed from realty (Sectidv255-2-107 NMSA 1978] ).

(2) Goods must be both existiagd identified before any interest in them can pass. Goo
which are not both existing and identified are "future" goods. A purported present sale of
goods or of any interest therein operates as a contract to sell.

(3) There may be a sale of a part interest in existing identified go

(4) Anundivided share in an identified bulk of fungible goods is sufficiently identified tc
sold although the quantity of the bulk is not determined. Any agreed proportion of such &
any quantity thereof agreed upon by number, weight or otleasure may to the extent of thi
seller's interest in the bulk be sold to the buyer who then becomes an owner in common

(5) "Lot" means a parcel or a single article which is the subject matter of a separate sa
delivery, whether or not it is sufficient to perform the contract.

(6) "Commercial unit" means such a unit of goods as by commercial usage is a single
for purposes of sale and division of which materially impairs its character or value on the
or in use. A commercial unit may be a single article (as a imabr a set of articles (as a su
of furniture or an assortment of sizes) or a quantity (as a bale, gross or carload) or any c
treated in use or in the relevant market as a single whole.

55-2-106. Definitions: "contract"; "agreement": "contract for sale": "sale": "present
sale"; "conforming" to contract; "termination"; "cancellation."

(1) Inthis article unless the context otherwise requires "contract” and "agreement" are
to those relating to the present or future sale of goods. "Contract for sale" inmbticl@sprese!
sale of goods and a contract to sell goods at a future time. A "sale" consists in the passii
from the seller to the buyer for a price (Sectieh [65-2-401NMSA 1978] ). A "present
sale" means a sale which is accomplished by the making of the contract.

(2) Goods or conduct including any part of a performance are "conforming™ or conform
contract when they are in accordance with the obligations under the contract.

(3) "Termination" occurs when either party pursuant to a power created by agreement
puts an end to the contract otherwise than for its breach. On "termination” all obligations
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are still executory on both sides are discharged but anytxagietd on prior breach or
performance survives.

(4) "Cancellation" occurs when either party puts an end to the cont
for breach by the other aiitg effect is the same as that of "termination’
except that the cancelling party also retains any remedy for breach o
whole contract or any unperformed balance.

55-2-107. Goods to
be severed from
realty: recording.

(1) A contract for the sale of minerals or the like (including oil and gas) or a structure o
materials to be removed from realty is a contract for the sale of goods within this article i
are to be severed by the seller but until severapceported present sale thereof which is n
effective as a transfer of an interest in land is effective only as a contract to sell.

(2) A contract for the sale apart from the land of growing crops or other things attachet
realty and capable of severance without material harm thereto but not described in Subs
(1) or of timber to be cut is a contract for the sale of goottsmihis article whether the subje
matter is to be severed by the buyer or by the seller even though it forms part of the real
time of contracting, and the parties can by identification effect a present sale before seve

(3) The provisions of this section are subject to any third party rigl
provided by the law relating to realty records, and the contract for si
may be executed and recorded as a document transferring an inter
land and shall theoonstitute notice to third parties of the buyer's righ
under the contract for sale.

55-2-201. Formal
requirements:
statute of frauds.

(1) Except as otherwise provided in this section a contract for the sale of goods for the
$500 or more is not enforceable by way of action or defense unless there is some writing
sufficient to indicate that a contract for sale has been maded® the parties and signed by
party against whom enforcement is sought or by his authorized agent or broker. A writin
insufficient because it omits or incorrectly states a term agreed upon but the contract is 1
enforceable under this paragh beyond the quantity of goods shown in such writing.

(2) Between merchants if within a reasonable time a writing in conformation of the con
and sufficient against the sender is received and the party receiving it has reason to kno
contents, it satisfies the requirements of Subsection (1) agaicls party unless written notic
of objection to its contents is given within ten days after it is received.

(3) A contract which does not satisfy the requirements of Subsection (1) but which is v
other respects is enforceable:

(@) if the goods are to be specially manufactured for the buyer and are not suitable for
others in the ordinary course of the seller's business and the seller, before notice of rept
received and under circumstances which reasonathigate that the goods are for the buyer.
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made either a substantial beginning of their manufacture or commitments for their procu
or

(b) if the party against whom enforcement is sought admits in his pleading, testimony ¢
otherwise in court that a contract for sale was made, but the contract is not enforceable 1
this provision beyond the quantity of goods admitted; or

(c) with respect to goods for which payment has been ma
and accepted or which have been received and accepted (¢
2-606 B5-2-606 NMSA 1978]).

55-2-202. Final written

expression; parol or extrinsic

evidence.

Terms with respect to which the confirmatory memoranda of the parties agree or that are
otherwise set forth in a writing intended by the parties as a final expression of their agree
with respect to such terms as are included therein may not be ccietdoly evidence of any
prior agreement or of a contemporaneous oral agreement but may be explained or
supplemented:

(@) by course of performance, course of dealing or usage of trade (SE&tleBO3NMSA
1978); and

(b) byevidence of consistent additional terms unless the court finds t
writing to have been intended also as a complete and exclusive statem
the terms of the agreement.

55-2-203. Seals

inoperative.
The affixing of a seal to a writing evidencing a contract for sale or an offer to buy or sell (

does not constitute the writing [of] a sealed instrument and the law with respect to seale«
instruments does not apply to such a contract or offer.

55-2-204. Formation in general.

(1) A contract for sale of goods may be made in any manner sufficient to show agreen
including conduct by both parties which recognizes the existence of such a contract.

(2) An agreement sufficient to constitute a contract for sale may be found even though
moment of its making is undetermined.

(3) Even though one or more terms are left open a contract for sale does ni
for indefiniteness if the parties have intended to make a contract and there is
reasonably certain basis for giving an appropriate remedy.

55-2-205.

Eirm

offers.

An offer by a merchant to buy or sell goods in a signed writing which by its terms gives

assurance that it will be held open is not revocable, for lack of consideration, during the 1
stated or if no time is stated for a reasonable time, but in no exagnsuch period of


http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=jump&iid=1ce95e25.7bd11288.0.0&nid=13387#JD_55-2-606
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2-202%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2-202%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2-202%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-1-303%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2-203%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2-203%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2-204%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2-205%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2-205%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2-205%27%5D

irrevocability exceed three months; but any such term of assurance on a form supplied k
offeree must be separately signed by the offeror.

55-2-206. Offer and acceptance in formation of contract.

(1) Unless otherwise unambiguously indicated by the language or circumste

(@) an offer to make a contract shall be construed as inviting acceptance in any manne
any medium reasonable in the circumstances;

(b) an order or other offer to buy goods for prompt or current shipment shall be constrt
inviting acceptance either by a prompt promise to ship or by the prompt or current shipm
conforming or nonconforming goods, but such a shipment of mémeoing goods does not
constitute an acceptance if the seller seasonably notifies the buyer that the shipment is «
only as an accommodation to the buyer.

(2) Where the beginning of a requested performance is a
reasonable mode of acceptance an offeror who is not notified o
acceptance within a reasonable time may treat the offer as havi
lapsed before acceptance.

55-2-207. Additional
terms in acceptance or
confirmation.

(1) A definite and seasonable expression of acceptance or a written confirmation whic
within a reasonable time operates as an acceptance even though it states terms additior
different from those offered or agreed upon, unless accepisiexpressly made conditional
assent to the additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract. |
merchants such terms become part of the contract unless:

(@) the offer expressly limits acceptance to the terms of the o
(b) they materially alter it; or

(c) notificationof objection to them has already been given or is given within a reasona
time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient tc
establish a contract for sale although the writings of the parties do not otherwise establis
contract. In such case the terms of the particular contract toh#®se terms on which the
writings of the parties agree, together with any supplementary terms incorporated under
other provisions of this act [this chapter].

55-2-208. Repealed.

55-2-209. Modification, rescission and waive

(1) An agreement modifying a contract within this article needs no consideration to be
binding.
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(2) A signed agreement which excludes modification or rescission except by a signed
cannot be otherwise modified or rescinded, but except as between merchants such a re«
on a form supplied by the merchant must be separately signed bth#r party.

(3) The requirements of the statute of frauds section of this article (See2ioh B5-2-201
NMSA 1978] ) must be satisfied if the contract as modified is within its provisions.

(4) Although an attempt at modification or rescission does not satisfy the requirements
Subsection (2) or (3) it can operate as a waiver.

(5) A party who has made a waiver affecting an execytorsion of
the contract may retract the waiver by reasonable notification recei
by the other party that strict performance will be required of any ter
waived, unless the retraction would be unjust in view of a material
change of position in relianceahe waiver.

55-2-210. Delegation
of performance;
assignment of rights.

(1) A party may perform his duty through a delegate unless otherwise agreed or unles:
other party has a substantial interest in having his original promisor perform or control th
required by the contract. No delegation of performance relitveggarty delegating of any du
to perform or any liability for breach.

(2) Except as otherwise provided3ection 559-406 NMSA 1978, unless otherwise agree
all rights of either seller or buyer can be assigned éxekere the assignment would materic
change the duty of the other party or increase materially the burden or risk imposed on f
his contract or impair materially his chance of obtaining return performance. A right to de
for breach of the wholeontract or a right arising out of the assignor's due performance of
entire obligation can be assigned despite agreement otherwise.

(3) The creation, attachment, perfection or enforcement of a security interest in the sel
interest under a contract is not a transfer that materially changes the duty of or increase:
materially the burden or risk imposed on the buyer or impaiterally the buyer's chance of
obtaining return performance within the purview of Subsection (2) of this section unless,
then only to the extent that, enforcement actually results in a delegation of material perfc
of the seller. Even in that evemhe creation, attachment, perfection and enforcement of th
security interest remain effective, but (i) the seller is liable to the buyer for damages cau:
the delegation to the extent that the damages could not reasonably be prevented by the
and (ii) a court having jurisdiction may grant other appropriate relief, including cancellatic
the contract for sale or an injunction against enforcement of the security interest or
consummation of the enforcement.

(4) Unless the circumstances indicate the contrary a prohibition of assignment of "the
contract” is to be construed as barring only the delegation to the assignee of the assignc
performance.

(5) An assignment of "the contract” or of "all my rights under the contract” or an assigr
in similar general terms is an assignment of rights unless the language or the circumstar
in an assignment for security) indicate the contrary, itdslagation of performance of the
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duties of the assignor and its acceptance by the assignee constitutes a promise by him t
those duties. This promise is enforceable by either the assignor or the other party to the
contract.

(6) The other party may treat any assignment which delegates
performance as creating reasonable grounds for insecurity and may w
prejudice to his rights against the assignor demand assurances from tl
assignegSection 552-609NMSA 1978).

55-2-301. General

obligations of

parties.

The obligation of the seller is to transfer and deliver and thar
the buyer is to accept and pay in accordance with the contre
55-2-302. Unconscionable
contract or clause.

(1) If the court as a matter of law finds the contract or any clause of the contract to hay
unconscionable at the time it was made the court may refuse to enforce the contract, or
enforce the remainder of the contract without the unconabile clause, or it may so limit the
application of any unconscionable clause as to avoid any unconscionable result.

(2) When itis claimed or appears to the court that the contract or any
thereof may be unconscionable the parties shall be afforded a reasonat
opportunity to present evidence as to its commercial setting, purpose at
effect to aid the court imaking the determination.

55-2-303.

Allocation or

division of risks.

Where this article allocates a risk or a burden as between the
"unless otherwise agreed," the agreement may not only shift tl
allocation but may also divide the risk or burden.

55-2-304. Price payable in
money, goods, realty or
otherwise.

(1) The price can be made payable in money or otherwise. If it is payable in whole or i
in goods each party is a seller of the goods which he is to transfer.

(2) Even though all or part of the price is payable in an interest in realty the transfer of
goods and the seller's obligations with reference to them are subject to this article, but n
transfer of the interest in realty or the transferdslggations in connection therewith.

55-2-305. Open price term.

(1) The parties if they so intend can conclude a contract for sale even though the price
settled. In such a case the price is a reasonable price at the time for delivery if:

(@) nothing is said as to price; o
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(b) the price is left to be agreed by the parties and they fail to agre

(c) theprice is to be fixed in terms of some agreed market or other standard as set or r
by a third person or agency and it is not so set or recorded.

(2) A price to be fixed by the seller or by the buyer means a price for him to fix in good
faith.

(3) When a price left to be fixed otherwise than by agreement of the parties fails to be
through fault of one party, the other may at his option treat the contract as cancelled or t
fix a reasonable price.

(4) Where, however, the parties intend not to be bound unless the price be fixed or ag
it is not fixed or agreed there is no contract. In such a case the buyer must return any gc
already received or if unable so to do must pay their reaonaloe at the time of delivery a
the seller must return any portion of the price paid on account.

55-2-306. Output, requirements and exclusive dealings.

(1) A term which measures the quantity by the output of the seller or the requirements
buyer means such actual output or requirements as may occur in good faith, except that
qguantity unreasonably disproportionate to any stated estimatéher albsence of a stated
estimate to any normal or otherwise comparable prior output or requirements may be ter
demanded.

(2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kinc
goods concerned imposes unless otherwise agreed an obligation by the seller to use be
to supply the goods and by the buyer to use best effortetaope their sale.

55-2-307. Delivery in single lot or several lots.

Unless otherwise agreed all goods called for by a contract for sale mus
tendered in a single delivery and payment is due only on such tender b
where the circumstances give either party the right to make or demand
delivery in lots the price if it cabe apportioned may be demanded for ea
lot.

55-2-308.
Absence of
specified place
for delivery.

Unless otherwise agreec

(@) the place for delivery of goods is the seller's place of business or if he has none his
residence; but

(b) in a contract for sale of identified goods which to the knowledge of the parties at th:
of contracting are in some other place, that place is the place for their delivery; and

(c) document®f title may be delivered througt
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customary banking channels.
55-2-309. Absence of specific time
provisions: notice of termination.

(1) The time for shipment or delivery or any other action under a contract if not provide
this article or agreed upon shall be a reasonable time.

(2) Where the contract provides for successive performances but is indefinite in durati
valid for a reasonable time but unless otherwise agreed may be terminated at any time t
party.

(3) Termination of a contract by one party except on the happening of an agreed even

requires that reasonable notification be received by the other party and an agreement di
with notification is invalid if its operation would be unconscionable

55-2-310. Open time for payment or running of credit; authority to ship under reservation

Unless otherwise agree

(&) paymentis due at the time and place at which the buyer is to receive the goods ev
though the place of shipment is the place of delivery; and

(b) if the seller is authorized to send the goods, the seller may ship them under reservi
and may tender the documents of title, but the buyer may inspect the goods after their al
before payment is due unless such inspection is inconsistérthe terms of the contract
(Section55-2-513NMSA 1978); and

(c) if delivery is authorized and made by way of documents of title otherwise than by
Subsection (b) of this section then payment is due regardless of where the goods are to
received: (i) at the time and place at which the buyer is to receiveeatgliof the tangible
documents or (ii) at the time the buyer is to receive delivery of the electronic documents
the seller's place of business or, if none, the seller's residence; and

(d) wherethe seller is required or authorized to ship the goods on credit the credit peric
from the time of shipment but pedating the invoice or delaying its dispatch will
correspondingly delay the starting of the credit period.

55-2-311. Options and cooperation respecting performance.

(1) An agreement fosale which is otherwise sufficiently definite (Subsection (3) of Sect
2-204 [55-2-204NMSA 1978] ) to bea contract is not made invalid by the fact that it leaves
particulars of performance to be specified by one of the parties. Any such specification n
made in good faith and within limits set by commercial reasonableness.

(2) Unless otherwise agreed, specifications relating to assortment of the goods are at -
buyer's option and except as otherwise provided in Subsections (1) (c) and (3) of S8&8o!
[55-2-319NMSA 1978] specifications or arrangements relating to shipment are at the sel
option.

(3) Where such specification would materially affect the other party's performance but
seasonably made or where one party's cooperation is necessary to the agreed performa
other but is not seasonably forthcoming, the other party ini@waldo all other remedies:
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(@) is excused for any resulting delay in his own performance;

(b) may also either proceed to perform in any reasonable manner or after the time for
material part of his own performance treat the failure to specify or to cooperate as a bre:
failure to deliver or accept the goods.

55-2-312. Warranty of title and against infringement; buyer's obligation against
infringement.
(1) Subject to Subsection (2) there is in a contract for sale a warranty by the selle

(a) the title conveyed shall be good, and its transfer rightful;

(b) thegoods shall be delivered free from any security interest or other lien or encumbi
which the buyer at the time of contracting has no knowledge.

(2) A warranty under Subsection (1) will be excluded or modified only by specific langt
or by circumstances which give the buyer reason to know that the person selling does n«
title in himself or that he is purporting to sell only such rightitle as he or a third person me
have.

(3) Unless otherwise agreed a seller who is a merchant regularl
dealing in goods of the kind warrants that the goods shall be deliv
free of the rightful claim of any third person by way of infringemen
the like but a buyer who furnishes spemations to the seller must ho
the seller harmless against any such claim which arises out of
compliance with the specifications.

55-2-313. Express

warranties by
affirmation, promise,

description, sample.

(1) Express warranties by the seller are created as follc

(@) any affirmation of fact or promise made by the seller to the buyer which relates to tl
goods and becomes part of the basis of the bargain creates an express warranty that the
shall conform to the affirmation or promise;

(b) any description of the goods which is made part of the basis of the bargain creates
express warranty that the goods shall conform to the description;

(c) anysample or model which is made part of the basis of the bargain creates an expi
warranty that the whole of the goods shall conform to the sample or model.

(2) Itis not necessary to the creation of an express warrantthehaeller use formal words
such as "warrant” or "guarantee” or that he have a specific intention to make a warranty,
affirmation merely of the value of the goods or a statement purporting to be merely the s
opinion or commendation of the gi®does not create a warranty.

55-2-314. Implied warranty: merchantability; usage of trade.
(1) Unless excluded or modified (SectiofB26 (5-2-316 NMSA 1978] ), a warranty that t
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goods shall be merchantable is implied in a contract for theiifshkeseller is a merchant wit
respect to goods of that kind. Under this section the serving for value of food or drink to |
consumed either on the premises or elsewhere is a sale.

(2) Goods to be merchantable must be at least sucl

(@) pass without objection in the trade under the contract description

(b) inthe case of fungible goods, are of fair average quality within the description
(c) are fit for the ordinary purposes for which such goods are used

(d) run, within the variations permitted by the agreement, of even kind, quality and que
within each unit and among all units involved; and

(e) are adequately contained, packaged and labeled as the agreement may reqt
() conform to the promises or affirmations of fact made on the container or label if

(3) Unlessexcluded or modified (Section216 (5-2-316 NMSA 1978] ) other implied
warranties may arise from coursedafaling or usage of trade.

55-2-315. Implied warranty: fithess for particular purpose.

Where the seller at the time of contracting has reason to know any particular purpose fol
the goods are required and that the buyer is relying on the seller's gkiljorent to select or
furnish suitable goods, there is unless excluded or modified under the next $e&ekeBills
NMSA 1978] an implied warranty that the goods shall be fit for such purpose.

55-2-316. Exclusion or modification of warranties.

(1) Words or conduct relevant to the creation of an express warranty and words or cor
tending to negate or limit warranty shall be construed wherever reasonable as consisten
each other; but subject to the provisions of this article on pamitansic evidence (Section -
202 [55-2-202NMSA 1978] ) negation or limitation is inoperative to the extent that such
construction is unreasonable.

(2) Subject to Subsection (3), to exclude or modify the implied warranty of merchantak
any part of it the language must mention merchantability and in case of a writing must be
conspicuous, and to exclude or modify any implied warranty ofsfittiee exclusion must be |
a writing and conspicuous. Language to exclude all implied warranties of fitness is suffic
states, for example, that "There are no warranties which extend beyond the description «
face hereof."

(3) Notwithstanding Subsection (2)

(@) unless the circumstances indicate otherwise, all implied warranties are excluded by
expressions like "as is," "with all faults" or other language which in common understandi
the buyer's attention to the exclusion of warranties and makiegipé there is no implied
warranty; and

(b) when the buyer before entering into the contract has examined the goods or the sg
model as fully as he desired or has refused to examine the goods there is no implied wa
with regard to defects which an examination ought in the ciramoss to have revealed to h
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and

(c) animplied warranty can also be excluded or modified by course of dealing or cours
performance or usage of trade.

(4) Remedies for breach of warranty daalimited in accordance with the provisions of th
article on liquidation or limitation of damages and on contractual modification of remedy
(Sections 2718 B5-2-718NMSA 1978] and 2719 b5-2-719NMSA 1978]).

55-2-317. Cumulation and conflict of warranties express or implied.

Warranties whether express or implied shall be construed as consistent with each other
cumulative, but if such construction is unreasonable the intention of the parties shall dett
which warranty is dominant. In ascertaining that intention ellewing rules apply:

(@) exact or technical specifications displace an inconsistent sample or model or genel
language of description;

(b) asample from an existing bulk displaces inconsistent general language of desci

(c) expressvarranties displace inconsistent implied warranties other than an implied wi
of fitness for a particular purpose.

55-2-318. Third-party beneficiaries of warranties express or implied.

A seller's warranty whether express or implied extends to any natural perso
is in the family or household of his buyer or who is a guest in his home if it is
reasonable to expect that such person may use, consume or be affected by
goods and who imjured in person by breach of the warranty. A seller may nc
exclude or limit the operation of this section.

55-2-319.
F.O.B. and
F.A.S.
terms.

(1) Unless otherwise agreed the term F.O.B. (which means "free on board") at a name
even though used only in connection with the stated price, is a delivery term under whicl

(@) when the term is F.O.B. the plagkshipment, the seller must at that place ship the gc
in the manner provided in this article (Sectieb@ [(5-2-504NMSA 1978]) and bear the
expense and risk of putting them into the possession of the carrier; or

(b) when the term is F.O.B. the place of destination, the seller must at his own expens
risk transport thgoods to that place and there tender delivery of them in the manner pro\
this article (Section-503 [5-2-503NMSA 1978));

(c) when under either (a) or (b) the term is also F.O.B. vessel, car or other vehicle, the
must in addition at his own expense and risk load the goods on board. If the term is F.O.
vessel thduyer must name the vessel and in an appropriate case the seller must comply
provisions of this article on the form of bill of lading (SecticBZB [55-2-323NMSA 1978]).

(2) Unless otherwise agreed the term F.A.S. vessel (which means "free alongside") at
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port, even though used only in connection with the stated price, is a delivery term under
the seller must:

(a) at his own expense and risk deliver the goods alongside the vessel in the manner t
that port or on a dock designated and provided by the buyer; and

(b) obtainand tender a receipt for the goods in exchange for which the carrier is under
to issue a bill of lading.

(3) Unless otherwise agreed in any case falling within Subsection (1) (a) or (c) or Subs
(2) the buyer musteasonably give any needed instructions for making delivery, including
the term is F.A.S. or F.O.B. the loading berth of the vessel and in an appropriate case its
and sailing date. The seller may treat the failure of needed instructions laseadfi
cooperation under this article (Sectiof321 (b5-2-311NMSA 1978]). He may also at his
option movethe goods in any reasonable manner preparatory to delivery or shipment.

(4) Under the term F.O.B. vessel or F.A.S. unless otherwise agreed the |
must make payment against tender of the required documents and the sell
not tender nor the buyer demand delivery of the goods in substitution for tf
documents.

55-2-320.
C.l.F. and
C.&F. terms.

(1) The term C.I.F. means that thgce includes in a lump sum the cost of the goods anc
insurance and freight to the named destination. The term C.&F. or C.F. means that the
includes cost and freight to the named destination.

(2) Unless otherwise agreed and even though used only in connection with the stated
and destination, the term C.1.F. destination or its equivalent requires the seller at his owr
expense and risk to:

(@) putthe goods into the possession of a carrier at the port for shipment and obtain a
negotiable bill or bills of lading covering the entire transportation to the named destinatio
and

(b) load the goods and obtain a receipt from the carrier (which may be contained in the
lading) showing that the freight has been paid or provided for; and

(c) obtain a policy or certificate of insurance, including any war risk insurance, of a kin
on terms then current at the port of shipment in the usual amount, in the currency of the
shown to cover the same goods covered by the bildiridggand providing for payment of los:
to the order of the buyer or for the account of whom it may concern; but the seller may a
the price the amount of the premium for any such war risk insurance; and

(d) prepare an invoice of the goods and procure any other documents required to effe
shipment or to comply with the contract; and

(e) forwardand tender with commercial promptness all the documents in due form and
any indorsement necessary to perfect the buyer's rights.

(3) Unless otherwise agreed the term €.&r its equivalent has the same effect and imp
upon the seller the same obligations and risks as a C.I.F. term except the obligation as t
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insurance.

(4) Under the term C.I.F. or CR unless otherwise agreed the buyer must make payme
against tender of the required documents and the seller may not tender nor the buyer de
delivery of the goods in substitution for the documents.

55-2-321. C.I.F. or C.&F.: "net landed weights": "payment on arrival"; warranty of
condition on arrival.

Under a contract containing a term C.I.F. or C.&l

(1) wherethe price is based on or is to be adjusted according to "net landed weights,"
"delivered weights,"” "out turn" quantity or quality or the like, unless otherwise agreed the
must reasonably estimate the price. The payment due on tender of the deaaitedtfor by
the contract is the amount so estimated, but after final adjustment of the price a settleme
be made with commercial promptness;

(2) an agreement described in Subsection (1) or any warranty of quality or condition of
goods on arrival places upon the seller the risk of ordinary deterioration, shrinkage and t
in transportation but has no effect on the place or timdepttification to the contract for sale
delivery or on the passing of the risk of loss;

(3) unlessotherwise agreed where the contract provides for payment on ¢
arrival of the goods the seller must before payment allow such preliminary
inspection as is feasible; but if the goods are lost, delivery of the document
payment are due when theagts should have arrived.

55-2-322.

Delivery "ex-

ship.".

(1) Unless otherwise agreed a term for delivery of goodssiex’ (which means from the

carrying vessel) or in equivalent language is not restricted to a particular ship and requir:

delivery from a ship which has reached a place at the named jp@stofation where goods c

the kind are usually discharged.

(2) Under such a term unless otherwise agre

(@) the seller must discharge all liens arising out of the carriage and furnish the buyer \
direction which puts the carrier under a duty to deliver the goods; and

(b) therisk of loss does not pass to the buyer until
goods leave the ship's tackle or are otherwise prope
unloaded.

55-2-323. Form of bill of lading
required on overseas shipment;
"overseas".

(1) Where the contract contemplates overseas shipment and contains a term C.I.F. or
F.O.B. vessel, the seller unless otherwise agreed must obtain a negotiable bill of lading :
that the goods have been loaded on board or, in the caserof €.1.F. or C. &F, received for
shipment.


http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2-321%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2-321%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2-322%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2-322%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2-322%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2-323%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2-323%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2-323%27%5D

(2) Where in a case within Subsection (1) of this section a tangible bill of lading has be
issued in a set of parts, unless otherwise agreed if the documents are not to be sent fror
the buyer may demand tender of the full set; otherwise ardypart of the bill of lading need
tendered.Even if the agreement expressly requires a full set:

(a) due tender of a single part is acceptable within the provisions of this article on cure
improper delivery (Subsection (1) of Sectif2-508NMSA 1978); and

(b) even though the full set is demanded, if the documents are sent from abroad the p
tendering an incomplete set may nevertheless require payment upon furnishing an inder
the buyer in good faith deems adequate.

(3) A shipment by water or by air or a contract contemplating such ship
is "overseas" insofar as, by usage of trade or agreement, it is subject to tl
commercial, financing or shipping practices characteristic of international
water commerce.

55-2-324. "No
arrival, no
sale" term.

Under a term "no arrival, no sale" or terms of like meaning, unless otherwise ag

(@) the seller must properly ship conforming goods and if they arrive by any means he
tender them on arrival but he assumes no obligation that the goods will arrive unless he
caused the nonarrival; and

(b) wherewithout fault of the seller the goods are in part lost or he
so deteriorated as no longer to conform to the contract or arrive aft
contract time, the buyer may proceed as if there had been casualty
identified goods (Section@13 B52-613NMSA 1978]).

55-2-325. "Letter of
credit" term;
"confirmed credit.".

(1) Failure of the buyer seasonably to furnish an agreed letter of credit is a breach of tl
contract for sale.

(2) The delivery to seller of a proper letter of credit suspends the buyer's obligation to |
the letter of credit is dishonored, the seller may on seasonable notification to the buyer r
payment directly from him.

(3) Unless otherwise agreed the term "letter of credit” or "banker's
credit" in a contract for sale means an irrevocable credit issued by a
financing agency of good repute and, where the shipment is oversee
good international repute. The term "Gomed credit" means that the
credit must also carry the direct obligation of such an agency which
business in the seller's financial market.

55-2-326. Sale on

approval and sale
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or return: rights of
creditors.

(1) Unless otherwise agreed, if delivered goods may be returned by the buyer even th
they conform to the contract, the transaction is:

(@) a"sale on approval” if the goods are delivered primarily for use;
(b) a'"sale orreturn” if the goods are delivered primarily for res.

(2) Goods held on approval are not subject to the claims of the buyer's creditors until
acceptance; goods held on sale or returrsapgect to such claims while in the buyer's
possession.

(3) Any "or return” term of a contract for sale is to be treated as a separate contract fol
within the statute of frauds section of this arti@ection 552-201NMSA 1978) and as
contradicting the sale aspect of the contract within the provisionsscdrtincle on parol or
extrinsic evidencéSection 552-202NMSA 1978).

55-2-327. Special incidents of sale on approval and sale or return.

(1) Under a sale on approval unless otherwise agre

(@) although the goods are identified to the contract the risk of loss and the title do not
the buyer until acceptance; and

(b) use of the goods consistent with the purpose of trial is not acceptance but failure
seasonably to notify the seller of election to return the goods is acceptance, and if the gc
conform to the contract acceptance of any part is acceptancevafidhes and

(c) after due notification of election to return, the return is at the seller's risk and expen
merchant buyer must follow any reasonable instructions.

(2) Under a sale or return unless otherwise agre

(&) the option to return extends to the whole or any commercial unit of the goods while
substantially their original condition, but must be exercised seasonably; and

(b) thereturn is at the buyer's risk and expen:
55-2-328. Sale by auctior

(1) In a sale by auction if goods are put up in lots each lot is the subject of a separa

(2) A sale by auction is complete when the auctioneer so announces by the fall of the |
or in other customary manner. Where a bid is made while the hammer is falling in accep
a prior bid the auctioneer may in his discretion reopen thengdn declare the goods sold
under the bid on which the hammer was falling.

(3) Such a sale is with reserve unless the goods are in explicit terms put up without re:
an auction with reserve the auctioneer may withdraw the goods at any time until he annc
completion of the sale. In an auction without reserve, #feeauctioneer calls for bids on an
article or lot, that article or lot cannot be withdrawn unless no bid is made within a reasol
time. In either case a bidder may retract his bid until the auctioneer's announcement of
completion of the sale, but a liel's retraction does not revive any previous bid.
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(4) If the auctioneer knowingly receives a bid on the seller's be
or the seller makes or procures such a bid, and notice has not b
given that liberty for such bidding is reserved, the buyer may at |
option avoid the sale or take the goodshatprice of the last good
faith bid prior to the completion of the sale. This subsection shal
apply to any bid at a forced sale.

55-2-401. Passing of
title; reservation for
security; limited
application of this
section.

Each provision of this article with regard to the rights, obligations and remedies of the se
buyer, purchasers or other third parties applies irrespective of title to the goods except w
provision refers to such titldnsofar as situatiaare not covered by the other provisions of
article and matters concerning title become material, the following rules apply:

(1) title to goods cannot pass under a contract for sale prior to their identification to the
contract (Sectio®5-2-501 NMSA 1978), and unless otherwise explicitly agreed, the buyer
acquires by their identification a special property as limited by the Uniform Commercial

Code. Any retention or reservation by the seller of the title (property) in goods shipped ol
ddivered to the buyer is limited in effect to a reservation of a security intesefiject to these
provisions and to the provisions of Chagdigy Article 9 NMSA 1978, title to goods passes fr
the seller to the buyer in any manner and on any conditions explicitly agreed on by the p

(2) unless otherwise explicitly agreed, title passes to the buyer at the time and place a
the seller completes his performance with reference to the physical delivery of the goods
any reservation of a security interest and even thowlgitament of title is to be delivered at
different time or place and in particular and despite any reservation of a security interest
bill of lading:

(a) if the contract requires or authorizes the seller to send the goods to the buyer but d
require the seller to deliver them at destination, title passes to the buyer at the time and
shipment; but

(b) if the contract requires delivery at destination, title passes on tender

(3) unless otherwise explicitly agreed where delivery is to be made without moving the
goods:

(a) if the seller is to deliver a tangible document of title, title passes at the time when a
place where the seller delivers such documents and if the seller is to deliver an electroni
document of title, title passes when the seller deliversittument; or

(b) if the goods are at the time of contracting already identified and no documents are
delivered, title passes at the time and place of contracting; and

(4) arejection or other refusal by the buyer to receive or retain the goods, whether or r
justified, or a justified revocation of acceptance revests title to the goods in the Sattar.
revesting occurs by operation of law and is not a "sale".
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55-2-402. Rights of seller's creditors against sold goods.

(1) Except agprovided in Subsections (2) and (3), rights of unsecured creditors of the s
with respect to goods which have been identified to a contract for sale are subject to the
rights to recover the goods under this article (Sectie®32255-2-502 NMSA 1978] and 2716
[55-2-716 NMSA 1978]).

(2) A creditor of the seller may treat a sale or an identification of goods to a contract fo
as void if as against him a retention of possession by the seller is fraudulent under any r
law of the state where the goods are situated, exttaptdtention of possession in good faitt
and current course of trade by a merckseiller for a commercially reasonable time after a <
or identification is not fraudulent.

(3) Nothing in this article shall be deemed to impair the rights of creditors of the s
(&) under the provisions of the article on secured transactions (Article ¢

(b) where identification to the contract or delivery is made not il
current course of trade but in satisfaction of or as security for-a p
existing claim for money, security or the like and is made under
circumstances which under any rule of law @& #tate where the
goods are situated would apart from this article constitute the
transaction a fraudulent transfer or voidable preference.

55-2-403. Power to

transfer; good faith

purchase of goods;

"entrusting".

(1) A purchaser of goods acquires all title which his transferor had or had power to trai
except that a purchaser of a limited interest acquires rights only to the extent of the inter
purchased A person with voidable title has power to tramsfeyood title to a good faith
purchaser for value. When goods have been delivered under a transaction of purchase t
purchaser has such power even though:

(@) the transferor was deceived as to the identity of the purchast

(b) the delivery was in exchange for a check which is later dishonore

(c) it was agreed that the transaction was to be a "cash sal¢

(d) the delivery was procured through fraud punishable as larcenous under the crimin

(2) Any entrusting of possession of goods to a merchant who deals in goods of that kir
him power to transfer all rights of the entruster to a buyer in ordinary course of business.

(3) "Entrusting” includes any delivery and any acquiescence in retention of possessior
regardless of any condition expressed between the parties to the delivery or acquiescen
regardless of whether the procurement of the entrusting or the po'ssdsgmsition of the
goods have been such as to be larcenous under the criminal law.

(4) The rights of other purchasers of goods and of lien creditors are governed by the a
on Secured Transactions (Article 9) and Documents of Title (Article 7).
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55-2-501. Insurable interest in goods: manner of identification of goods.

(1) The buyer obtains a special property and an insurable interest in goods by identific
existing goods as goods to which the contract refers even though the goods so identifiec
nonconforming and he has an option to return or reject theah ilentification can be made
any time and in any manner explicitly agreed to by the parties. In the absence of explicit
agreement identification occurs:

(@) when the contract is made if it is for the sale of goods already existing and iden

(b) if the contract is for the sale of future goods other than those described in Paragraf
when goods are shipped, marked or otherwise designated by the seller as goods to whic
contract refers;

(c) whenthe crops are planted or otherwise become growing crops or the young are cc
if the contract is for the sale of unborn young to be born within twelve months after contr
or for the sale of crops to be harvested within twelve months or theomemal harvest seasor
after contracting whichever is longer.

(2) The seller retains an insurable interest in goods so long as title to or any security ir
the goods remains in him and where the identification is by the seller alone he may, until
or insolvency or notification to the buyer that ttentification is final, substitute other goods
for those identified.

(3) Nothing in this section impairs any insurable interest recognized under any other st
rule of law.

55-2-502. Buyer's right to goods on seller's repudiation, failure to deliver or insolvency.

(1) Subject to Subsections (2) and (3) of this section and even though the goods have
shipped, a buyer who has paid a part or all of the price of goods in which he has a speci
property under the provisions of the immediately preceding sectay on making and keepir
good a tender of any unpaid portion of their price recover them from the seller if:

(@) inthe case of goods bought for personal, family or household purposes, the seller
repudiates or fails to deliver as required by the contract; or

(b) inall cases, the seller becomes insolvent within ten days after receipt of the first
installment on their price.

(2) The buyer's right to recover goods pursuant to Paragraph (a) of Subsection (1) of t
section vests upon acquisition of a special property even if the seller has not then repudi
failed to deliver.

(3) If the identification creating his special property has been me
by the buyer he acquires the right to recover the goods only if they
conform to the contract for sale.

55-2-503. Manner of
seller's tender of

delivery.
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(1) Tender of delivery requires that the seller put and hold conforming goods at the bu
disposition and give the buyer any notification reasonably necessary to enable the buyel
delivery. The manner, time and place for tender are detedrbgedhe agreement and this
article, and in particular:

(@) tender must be at a reasonable hour, and if it is of goods they must be kept availak
the period reasonably necessary to enable the buyer to take possession; but

(b) unless otherwise agreed the buyer must furnish facilities reasonably suited to the r
the goods.

(2) Where the case is within Secti6f-2-504NMSA 1978 respecting shipment tender
requires that the seller comply with its provisions.

(3) Where the seller is required to deliver at a particular destination tender requires the
seller comply with Subsection (1) of this section and also in any appropriate case tender
documents as described in Subsections (4) and (5) of this section

(4) Where goods are in the possession of the bailee and are to be delivered without be
moved:

(@) tender requires that the seller either tender a negotiable document of title covering
goods or procure acknowledgement of the bailee of the buyer's right to possession of th
but

(b) tender to the buyer of a nonnegotiable document of title or of a record directing the
to deliver is sufficient tender unless the buyer seasonably objects, and except as otherw
provided in Chapteb5, Article 9 NMSA 1978, receipt by the bailee of notification of the
buyer's rights fixes those rights against the bailee and all third persons; but risk of loss o
goods and of any failure by the bailee to honor the nonnegotiable document of title or to
the direction remains on the seller until the buyer has had a reasonable time to present t
document or direction, and a refusal by the bailee to honor the document or to obey the
defeats the tender.

(5) Where the contract requires the seller to deliver docum

(@) the seller must tender all such documents in correct form, except as provided in thi
with respect to bills of lading in a set (Subsection (2) of SeétieA323NMSA 1978); and

(b) tenderthrough customary banking channels is sufficient and disho
a draft accompanying or associated with the documents constitutes
nonacceptance or rejection.

55-2-504.

Shipment by
seller.

Where the seller is required or authorized to send the goods to the buyer and the contra
not require him to deliver them at a particular destination, then unless otherwise agreed
must:

(@) putthe goods in the possession of such a carrier and make such a contract for thei
transportation as may be reasonable having regard to the nature of the goods and other
circumstances of the case; and
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(b) obtain and promptly deliver or tender in due form any document necessary to enakt
buyer to obtain possession of the goods or otherwise required by the agreement or by u:
trade; and

(c) promptlynotify the buyer of the shipment

Failure to notify the buyer under Paragraph (c) or to make a pro
contract under Paragraph (a) is a ground for rejection only if ma
delay or loss ensues.

55-2-505. Seller's

shipment under

reservation.

(1) Where the seller has identified goods to the contract by or before shij

(&) hisprocurement of a negotiable bill of lading to his own order or otherwise reserves
a security interest in the gooddlis procurement of the bill to the order of a financing agen«
of the buyer indicates in addition only the seller's expectafitransfering that interest to the
person named; and

(b) anonnegotiable bill of lading to himself or his nominee reserves possession of the
as security but except in a case of conditional delivery (Subsection (2) of Seefes07
NMSA 1978) a nonnegotiable bill of lading naming the buyer as consignee reserves no
interest even though the seller retains possession or control of the bill of lading.

(2) When shipment by the seller with reservation of a security interest is
violation of the contract for sale, it constitutes an improper contract for
transportation within the preceding section but impairs neither the rights g
to the buyer byldipment and identification of the goods to the contract nor
seller's powers as a holder of a negotiable document of title.

55-2-506.

Rights of

financing

agency.

(1) A financing agency by paying or purchasing for value a draft that relates to a shipn
goods acquires to the extent of the payment or purchase and in addition to its own rights
the draft and any document of title securing it any righte@shipper in the goods, includinc
the right to stop delivery and the shipper's right to have the draft honored by the buyer.

(2) The right to reimbursement of a financing agency that has in gc
faith honored or purchased the draft under commitment to or authori
from the buyer is not impaired by subsequent discovery of defects w
reference to any relevant document thaswapparently regular.

55-2-507. Effect of
seller's tender;

delivery on
condition.

(1) Tender of delivery is a condition to the buyer's duty to accept the goods and, unles
otherwise agreed, to his duty to pay for them. Tender entitles the seller to acceptance of
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goods and to payment according to the contract.

(2) Where payment is due and demanded on the delivery to the buyer of goods or doc
of title, his right as against the seller to retain or dispose of them is conditional upon his 1
the payment due.

55-2-508. Cure by seller of improper tender or delivery; replacement.

(1) Where any tender or delivery by the seller is rejected because nonconforming and
for performance has not yet expired, the seller may seasonably notify the buyer of his in
to cure and may then within the contract time make a configrohélivery.

(2) Where the buyer rejects a nonconforming tender which the seller had reasonable ¢
to believe would be acceptable with or without money allowance, the seller may if he se:
notifies the buyer have a further reasonable time to substitatefarming tender.

55-2-509. Risk of loss in the absence of breach.
(1) Where the contract requires or authorizes the seller to ship the goods by

(a) ifit does not require the seller to deliver them at a particular destination, the risk of
passes to the buyer when the goods are duly delivered to the carrier even though the sh
under reservation (Secti@b2-505NMSA 1978); but

(b) if it does require the seller to deliver them at a particular destination and the goods
there duly tendered while in the possession of the carrier, the risk of loss passes to the k
when the goods are there duly so tendered as to enalbleyieto take delivery.

(2) Where the goods are held by a bailee to be delivered without being moved, the risk
passes to the buyer:

(@) on the buyer's receipt of possession or control of a negotiable document of title cov
the goods; or

(b) on acknowledgement by the bailee of the buyer's right to possession of the g¢

(c) after the buyer's receipt of possession or control of a nonnegotiable document of tit
other direction to deliver in a record, as provided in Paragraph (b) of Subsection (4) of S
55-2-503NMSA 1978.

(3) In any case not within Subsection (1) or (2) of this section, the risk of loss passes t
buyer on the buyer's receipt of the goods if the seller is a merchant; otherwise the risk ps
the buyer on tender of delivery.

(4) The provisions of this section are subject to contrary agreement of the parties and
provisions of this article on sale on approval (Sech5i2-327 NMSA 1978) and on effect of
breach on risk of loss (Secti®®-2-510NMSA 1978).

55-2-510. Effect of breach on risk of loss.

(1) Where a tender or delivery of goods so fails to conform to the contract as to give a
rejection, the risk of their loss remains on the seller until cure or acceptance.

(2) Where the buyer rightfully revokes acceptance, he may to the extent of any deficiel
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his effective insurance coverage treat the risk of loss as having rested on the seller from
beginning.

(3) Where the buyer as to conforming goods already identified to the contract for sale
repudiates or is otherwise in breach before risk of their loss has passed to him, the selle
the extent of any deficiency in his effective insurance covdragethe risk of loss as resting
the buyer for a commercially reasonable time.

55-2-511. Tender of payment by buyer: payment by check.

(1) Unless otherwise agreed tender of payment is a condition to the seller's duty to ten
complete any delivery.

(2) Tender of payment is sufficient when made by any means or in any manner curren
ordinary course of business unless the seller demands payment in legal tender and give
extension of time necessary to procure it.

(3) Subject to provisions of the Uniform Commercial Code on the effect of an instrume
an obligation(Section 553-310NMSA 1978), payment by check is conditional and is defee
as between the parties by dishonor of the check on due presentment.

55-2-512. Payment by buyer before inspection.

(1) Where the contract requires payment before inspectiortooiormity of the goods doe
not excuse the buyer from so making payment unless:

(@) the nonconformity appears without inspection; ¢

(b) despite tender of the required documents the circumstances would justify injunctiot
against honor under the provisions of the Uniform Commercial Caalgion 555-109NMSA
1978).

55-2-513. Buyer's right to inspection of good:

(1) Unless otherwise agreed and subject to Subsection (3), where goods are tendered
delivered or identified to the contract for sale, the buyer has a right before payment or
acceptance to inspect them at any reasonable place and time and in amghleamanner.
When the seller is required or authorized to send the goods to the buyer, the inspection
after their arrival.

(2) Expenses of inspection must be borne by the buyer but may be recovered from the
the goods do not conform and are rejected.

(3) Unless otherwise agreed and subject to the provisions of this article orc@nltiracts
(Subsection (3) of Section@1 (E5-2-321 NMSA 1978]), the buyer is not entitled to inspect
the goods before payment of the price when the contract provides:

(@) for delivery "C.O.D." or on other like terms; ¢

(b) for payment against documents of title, except where such payment is due only aft
goods are to become available for inspection.

(4) A place or method of inspection fixed by the parties is presumed to be exclusive bt
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otherwise expressly agreed it does not postpone identification or shift the place for delive
for passing the risk of loss. If compliance becomes iniplessnspection shall be as providec
this section unless the place or method fixed was clearly intended as an indispensable ¢
failure of which avoids the contract.

55-2-514. When documents deliverable on acceptance; when on payment.

Unless otherwise agreed, documents against which a draft is drawn are to be delivered
drawee on acceptance of the draft if it is payable more than three days after presentmer
otherwise, only on payment.

55-2-515. Preserving evidence of goods in dispute.

In furtherance of the adjustment of any claim or dispt

(a) either party on reasonable notification to the other and for the purpose of ascertain
facts and preserving evidence has the right to inspect, test and sample the goods includ
of them as may be in the possession or control of the; gthe

(b) the parties may agree to a thpdrty inspection or survey to determine the conformity
condition of the goods and may agree that the findings shall be binding upon them in an
subsequent itigatioftitigation] or adjustment.

55-2-601. Buyer's rights on improper delivery.

Subject to the provisions of this article on breach in installment contracts (Se&i@E5-2-
612NMSA 1978]) and unless otherwise agreed under the sections on contractual limitati
remedy (Seabns 2718 (B5-2-718NMSA 1978] and 2719 [55-2-719NMSA 1978])), if the
goods or the tender of delivery fail in any respect to conform to the contract, the buyer rr

(&) reject the whole; or
(b) accept the whole; or
(c) accept any commercial unit or units and reject the r

55-2-602. Manner and effect of rightful rejection.

(1) Rejection of goods must be within a reasonable time after their delivery or tender. |
ineffective unless the buyer seasonably notifies the seller.

(2) Subject to the provisions of the two following sectionseajacted goods (Sectionst®3
[55-2-603NMSA 1978] and 604 [55-2-604NMSA 1978]):

(a) after rejection any exercise of ownership by the buyer with respect to any commerc
is wrongful as against the seller; and

(b) if the buyer has before rejection taken physical possession of goods in whlicbsheot
have a security interest under the provisions of this article (Subsection (3) of Sectibrb3-
2-711NMSA 1978]), he is under a duty after rejection to hold them with reasonable care
seller's disposition for a time sufficient to permit the seller to remove them; but

(c) thebuyer has no further obligations with regard to goods rightfully rejec
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(3) The seller's rights with respect to goods wrongfully rejected are governed by the
provisions of this article on seller's remedies in gern(@&attion 2703 (5-2-703NMSA
1978)).

55-2-603. Merchant buyer's duties as to rightfully rejected goods.

(1) Subject toany security interest in the buyer (Subsection (3) of Sectibhl255-2-711
NMSA 1978]), when the selldras no agent or place of business at the market of rejection
merchant buyer is under a duty after rejection of goods in his possession or control to fo
reasonable instructions received from the seller with respect to the goods and in theatbs
such instructions to make reasonable efforts to sell them for the seller's account if they a
perishable or threaten to decline in value speedily. Instructions are not reasonable if on
indemnity for expenses is not forthcoming.

(2) When the buyer sells goods under Subsection (1), he is entitled to reimbursement
seller or out of the proceeds for reasonable expenses of caring for and selling them, and
expenses include no selling commission then to such commsiis usual in the trade or if
there is none to a reasonable sum not exceeding ten percent on the gross proceeds.

(3) In complying with this section the buyer is held only to g
faith and good faith conduct hereunder is neither acceptance
conversion nor the basis of an action for damages.

55-2-604. Buyer's options
as to salvage of rightfully
rejected goods.

Subject to therovisions of the immediately preceding sectib&2-603NMSA 1978] on
perishables, if the seller gives no instructions within a reasonable time after notification ¢
rejection, the buyer may store the rejected goods for the seller's account or reship them
resell them for the seller's account withmmbursement as provided in the preceding section
Such action is not acceptance or conversion.

55-2-605. Waiver of buyer's objections by failure to particularize.

(1) The buyer's failure to state in connection with rejection a particular defect that is
ascertainable by reasonable inspection precludes the buyer from relying on the unstatec
justify rejection or to establish breach:

(@) where the seller could have cured it if stated seasonak

(b) between merchants when the seller has after rejection made a request in writing fo
and final written statement of all defects on which the buyer proposes to rely.

(2) Payment against documents made without reservation of rights precludes recovery
payment for defects apparent in the documents.

55-2-606. What constitutes acceptance of goods.
(1) Acceptance of goods occurs when the buy
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(a) after a reasonable opportunity to inspect the goods signifies to the seller that the g«
conforming or that he will take or retain them in spite of their nonconformity; or

(b) fails to make an effective rejectigBubsection (1) of Section@?2 [55-2-602NMSA
1978]), but such acceptance does not occur until the Iagenad a reasonable opportunity 1
inspect them; or

(c) does any act inconsistent with the seller's ownership; but if such act is wrongful as
the seller it is an acceptance only if ratified by him.

(2) Acceptance of a part of any commercial unit is acceptance of that entire unit.

55-2-607. Effect of acceptance; notice of breach; burden of establishing breach after
acceptance: noticef claim or litigation to person answerable over.

(1) The buyer must pay at the contract rate for any goods acce

(2) Acceptance of goods by the buyer precludes rejection of the goods accepted and i
with knowledge of a nonconformity cannot be revoked because of it unless the acceptan
on the reasonable assumption that the nonconformity would be selggsamal but acceptanc
does not of itself impair any other remedy provided by this article for nonconformity.

(3) Where a tender has been accept

(a) the buyer must within a reasonable time after he discovers or should have discovel
breach notify the seller of breach or be barred from any remedy; and

(b) if the claim is one for infringement or the likBubsection (3) of Sectionr®12 (52-312
NMSA 1978]) and the buyer is sued as a result of such a breaahyst so notify the seller
within a reasonable time after he receives notice of the litigation or be barred from any re
over for liability established by the litigation.

(4) The burden is on the buyer to establish any breach with respect to the goods ac

(5) Where the buyer is sued for breach of a warranty or other obligation for which his <
answerable over:

(&) hemay give his seller written notice of the litigation. If the notice states that the sells
come in and defend and that if the seller does not do so he will be bound in any action a
him by his buyer by any determination of fact common to theitigations, then, unless the
seller after seasonable receipt of the notice does come in and defend, he is so bound;

(b) if the claim is one for infringement or the like (Subsection (3) of Secti®h2255-2-312
NMSA 1978]), the original seller may demand in writing that his buyer turn over to him c«
of thelitigation including settlement or else be barred from any remedy over and if he als
agrees to bear all expense and to satisfy any adverse judgment, then, unless the buyer
seasonable receipt of the demand does turn over control, the buyer iseso bar

(6) The provisions of Subsections (3), (4) and (5) apply to any obligation of a buyer to
the seller harmless against infringement or the like (Subsection (3) of Se@idh[25-2-312
NMSA 1978]).

55-2-608. Revocation of acceptance in whole or in part.
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(1) The buyer may revoke his acceptance of a lot or commercial unit whose nonconfor
substantially impairs its value to him if he has accepted it:

(&) on the reasonable assumption that its nonconformity would be cured and it has not
seasonably cured; or

(b) withoutdiscovery of such nonconformity if his acceptance was reasonably induced
by the difficulty of discovery before acceptance or by the seller's assurances.

(2) Revocation of acceptance must occur within a reasonable time after the buyer disc
should have discovered the ground for it and before any substantial change in condition
goods which is not caused by their own defects. It is notteféegntil the buyer notifies the
seller of it.

(3) A buyer who so revokes has the same rights and d
with regard to the goods involved as if he had rejected
them.

55-2-609. Right to adequate

assurance of performance.

(1) A contract for sale imposes an obligation on each party that the other's expectatior
receiving due performance will not be impaired. When reasonable grounds for insecurity
with respect to the performance of either party, the other mayiingudemand adequate

assurance of due performance and until he receives such assurance may, if commercial
reasonable, suspend any performance for which he has not already received the agreed

(2) Between merchants, the reasonableness of grounds for insecurity and the adequax
assurance offered shall be determined according to commercial standards.

(3) Acceptance of any improper delivery or payment does not prejudice the aggrieved
right to demand adequate assurance of future performance.

(4) After receipt of a justified demand, failure to provide within a reasonable time not
exceeding thirty days such assurance of due performance as is adequate under the circi
of the particular case is a repudiation of the contract.

55-2-610. Anticipatory repudiation.

When either party repudiates the contract with respect to a performance not yet due, the
which will substantially impair the value of the contract to the other, the aggrieved party 1

(&) for a commercially reasonable time await performance by the repudiating par

(b) resort to any remedy for breach (Sectien(B [55-2-703NMSA 1978] or Section-Z11
[55-2-711NMSA 1978]), even though he has notified the repudiating party that he would
the latter's performance and has urged retraction; and

(c) in either case suspend his own performance or proceed in
accordance with the provisions of this article on the seller's right to
identify goods to the contract notwithstanding breach or to salvage
unfinished goods (Sectior704 [(5-2-704NMSA 1978]).

55-2-611. Retraction
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of anticipatory
repudiation.
(1) Until the repudiating party's next performance is due, he can retract his repudiation

the aggrieved party has since the repudiation cancelled or materially changed his positic
otherwise indicated that he considers the repudiation final.

(2) Retraction may be by any method which clearly indicates to the aggrieved party th:
repudiating party intends to perform, but must include any assurance justifiably demands
the provisions of this articléSection 2609 [E5-2-609NMSA 1978]).

(3) Retraction reinstates the repudiating party's rights under the contract with due exct
allowance to the aggrieved party for any delay occasioned by the repudiation.

55-2-612. "Installment contract": breach.

(1) An "installment contract” is one which requires or authorizes the delivery of goods |
separate lots to be separately accepted, even though the contract contains a clause "ea
IS a separate contract” or its equivalent.

(2) The buyer must reject any installment which is nonconforming if the nonconformity
substantially impairs the value of that installment and cannot be cured or if the nonconfo
a defect in the required documents; but if the nonformigsdwt fall within Subsection (3) ar
the seller gives adequate assurance of its cure, the buyer must accept that installment.

(3) Whenever nonconformity or default with respect to one or more installments subst
impairs the value of the whole contract, there is a breach of the whole. But the aggrievec
reinstates the contract if he accepts a nonconforming instaliwithout seasonably notifying
cancellation or if he brings an action with respect only to past installments or demands
performance as to future installments.

55-2-613. Casualty to identified goods.

Where the contract requires for gerformance goods identified when the contract is made
the goods suffer casualty without fault of either party before the risk of loss passes to the
or in a proper case under a "no arrival, no sale" term (Sect3@d 555-2-324NMSA 1978])
then:

(@) if the loss is total the contract is avoided; a

(b) if the loss is partial or the goods have so deteriorated as no longe
conform to the contract, the buyer may nevertheless demand inspectio
at his option either treat the contract as avoided or accept the goods w
allowance from the adract price for the deterioration or the deficiency ir
quantity but without further right against the seller.

55-2-614.

Substituted

performance.

(1) Where without fault of either party the agreed berthing, loading or unloading facilitie
or an agreed type of carrier becomes unavailable or the agreed manner of delivery othel
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becomes commercially impracticable but a commercially reakosabstitute is available, su
substitute performance must be tendered and accepted.

(2) If the agreed means or manner of payment fails because of domestic or foreign
governmental regulation, the seller may withhold or stop delivery unless the buyer provic
means or manner of payment which is commercially a substantial equivbtsiivéry has
already been taken, payment by the means or in the manner provided by the regulation
discharges the buyer's obligation unless the regulation is discriminatory, oppressive or
predatory.

55-2-615. Excuse by failure of presupposed conditions.

Except so far as a sellsray have assumed a greater obligation and subject to the precedi
section §5-2-614NMSA 1978] on substitetd performance:

(&) delay in delivery or nondelivery whole or in part by a seller who complies with
Paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performanc
agreed has been made impracticable by the occurrence of a contingency, the nonoccurr
which was a basiassumption on which the contract was made, or by compliance in good
with any applicable foreign or domestic governmental regulation or order whether or not
proves to be invalid;

(b) wherethe causes mentioned in Paragraph (a) affect only a part of the seller's capac
perform, he must allocate production and deliveries among his customers but may at his
include regular customers not then under contract as well as his own megnutsdor further
manufacture. He may so allocate in any manner which is fair and reasonable;

(c) the seller must notify the buyer seasonably that there will be delay or nondelinekery
when allocation is required under Paragraph (b), of the estimated quota thus made avalil
the buyer.

55-2-616. Procedure on notice claiming excuse.

(1) Where the buyer receivestification of a material or indefinite delay or an allocation
justified under the preceding secti@${2-615NMSA 1978], he may by written notification t
the seller as to any delivery concerned, and where the prospective deficiency substantia
impairs the value of the whole contract under the provisions of this article relating to bre
installment cotracts (Section-512 [55-2-612NMSA 1978]), then also as to the whole:

(&) terminate and thereby discharge any unexecuted portion of the contre
(b) modify the contract by agreeing to take his available quota in substitu

(2) If after receipt of such notification from the seller, the buyer fails so to modify the cc
within a reasonable time not exceeding thirty days, the contract lapses with respect to ar
deliveries affected.

(3) Theprovisions of this section may not be negated by
agreement except insofar as the seller has assumed a greate
obligation under the preceding secti®@®R-615NMSA 1978].
55-2-701. Remedies for
breach of collateral
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contracts not impaired.

Remedies for breach of any obligation or promise collater:
ancillary to a contract for sale are not impaired by the
provisions of this article.

55-2-702. Seller's remedies on

discovery of buyer's

insolvency.

(1) Where theseller discovers the buyer to be insolvent, he may refuse delivery except
cash including payment for all goods theretofore delivered under the contract, and stop (
under this article (Section205 [55-2-705NMSA 1978]).

(2) Where the seller discovers that the buyer has received goods on credit while insoh
may reclaim the goods upon demand made within ten days after the receipt, but if
misrepresentation of solvency has been made to the particular selleing within three
months before delivery the tefay limitation does not apply. Except as provided in this
subsection, the seller may not base a right to reclaim goods on the buyer's fraudulent or
misrepresentation of solvency or of intent to pay.

(3) The seller's right to reclaim under Subsection (2) is subject to the ri
of a buyer in ordinary course or other good faith purchaser under this art
(Section 2403 B5-2-403NMSA 1978]). Successful reclamation of goods
excludes all other remedies with respect to them.

55-2-703.

Seller's

remedies in

general.

Where the buyer wrongfully rejeabs revokes acceptance of goods or fails to make a payn
due on or before delivery or repudiates with respect to a part or the whole, then with res|
any goods directly affected and, if the breach is of the whole contract (Se@&idh[z25-2-612
NMSA 1978]), then also with respect to the whole undelivered balance, the aggrieved se
may:

(@) withhold delivery of such goods

(b) stop delivery by any bailee as hereafter provided (SectitdbZ55-2-705NMSA
1978));

(c) proceed under the next secti@®{2-704 NMSA 1978] respecting goods still unidentifie
to the contract;

(d) resell and recover damages as hereafter provided (Se€tio® [B5-2-706 NMSA
1978));

(e) recover damages for nonacceptance (Sectod&b5-2-708 NMSA 1978]) or in a prop
case the price (Sectiorn7D9 [(E5-2-709NMSA 1978]));

() cancel.

55-2-704. Seller's right to identify goods to the contract notwithstanding breach or to
salvage unfinished goods.
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(1) An aggrieved seller under the preceding secti®&i2l 703NMSA 1978] may:

(a) identify to the contract conforming goods not already identified if at the time he lear
the breach they are in his possession or control;

(b) treatas the subject of resale goods which have demonstrably been intended for the
particular contract even though those goods are unfinished.

(2) Where the goods are unfinished, an aggrieved seller may in the
exercise of reasonable commercial judgment for the purposes of avc
loss and of effective realization either complete the manufacture and
wholly identify the goods to the contrast@ease manufacture and rese
for scrap or salvage value or proceed in any other reasonable mann

55-2-705. Seller's

stoppage of deliven

in transit or

otherwise.

(1) The seller may stop delivery of goods in the possession of a carrier or other bailee
the sellerdiscovers the buyer to be insolvent (Sect&r2-702NMSA 1978) and may stop
delivery of carload, truckload, planeload or larger shipments of express or freight when t
buyer repudiates or fails to make a payment due before delivery or if fatlryreason the
seller has a right to withhold or reclaim the goods.

(2) As against such buyer, the seller may stop delivery t
(&) receipt of the goods by the buyer;

(b) acknowledgment to the buyer by any bailee of the goods except a carrier that the t
holds the goods for the buyer; or

(c) such acknowledgment to the buyer by a carrier by reshipment or as a wareh:
(d) negotiation to the buyer of any negotiable document of title covering the ¢

(3) (a) To stop delivery the seller must so notify as to enable the limjilesasonable
diligence to prevent delivery of the goods.

(b) After such natification the bailee must hold and deliver the goods according to the
directions of the seller but the seller is liable to the b&ileany ensuing charges or damage

(c) If a negotiable document of title has been issued for goods the bailee is not obligec
a notification to stop until surrender of possession or control of the document.

(d) A carrier who has issued a nonnegotiable bill of lading is
obliged to obey a notification to stop received from a person ot
than the consignor.

55-2-706. Seller's resale
including contract for
resale.

(1) Under theconditions stated in Section7D3 (E5-2-703NMSA 1978] on seller's remedie
the seller may resell the gawdoncerned or the undelivered balance thereof. Where the re
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made in good faith and in a commercially reasonable manner the seller may recover the
difference between the resale price and the contract price together with any incidental d:
allowed under the provisions of this article (Sectieid1® 55-2-710NMSA 1978]), but less
expenses saved in caagience of the buyer's breach.

(2) Except as otherwise provided in Subsection (3) or unless otherwise agreed, resale
at public or private sale including sale by way of one or more contracts to sell or of identi
to an existing contract of the seller. Sale may be ast@uin parcels and at any time and pl:
and on any terms but every aspect of the sale including the method, manner, time, place
terms must be commercially reasonable. The resale must be reasonably identified as ret
the broken contract, biitis not necessary that the goods be in existence or that any or all
them have been identified to the contract before the breach.

(3) Where the resale is at private sale, the seller must give the buyer reasonable notifi
his intention to resell.

(4) Where the resale is at public sal

(@) only identified goods can be sold except where there is a recognized market for a
sale of futures in goods of the kind; and

(b) it must be made at a usual place or market for public sale if one is reasonably avai
and except in the case of goods which are perishable or threaten to decline in value spe
seller must give the buyer reasonable notice of the timgland of the resale; and

(c) if the goods are not to be within the view of those attending the sale, the notificatiol
sale must state the place where the goods are located and provide for their reasonable i
by prospective bidders; and

(d) the seller may buy.

(5) A purchaser who buys in good faith at a resale takes the goods free of any rights o
original buyer even though the seller fails to comply with one or more of the requirement
this section.

(6) The seller is noaccountable to the buyer for any profit made on any resale. A perso
the position of a seller (Sectior7D7 [55-2-707 NMSA 1978]) or a buyer who has rightfully
rejected or justifiably revoked acceptance must account for any excess over the amount
security interest, as hereinafter defined (Subsection (3) of Seetidfh B52-711 NMSA
1978]).

55-2-707. "Person in the position of a seller.".

(1) A "person in the position of a seller" includes as against a principal an agent who h
or become responsible for the price of goods on behalf of his principal or anyone who ot
holds a security interest or other right in goods simdahéat of a seller.

(2) A person in the position of a seller may as provided in this article withhold or stop
delivery (Section 2705 [55-2-705NMSA 1978]) and resell (SectionZ06 (£52-706 NMSA
1978]) and recover incidental damages (Sectidi@ [c5-2-710NMSA 1978]).

55-2-708. Seller's damages for nonacceptance or repudiation.
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(1) Subject to Subsection (2) and to the provisions of this article with respect to proof ¢
market price (Section-223 (E5-2-723NMSA 1978]), the measure of damages for
nonacceptance or repudiation by the buyer is the differezteesbn the market price at the tii
and place for tender and the unpaid contract price together with any incidental damages
in this article (Section-Z10 B5-2-710NMSA 1978]) but less expenses saved in conseque
the buyer's breach.

(2) If the measure of damages provided in Subsection (1) is inadequate to
seller in as good a position as performance would have done then the meast
damages is the profit (including reasonable overhead) which the seller would
made from full performance by the buyer, together with any incidental damag
provided in thisarticle (Section 2710 [55-2-710NMSA 1978]), less due allowan:
for costs reasonably incurred and due itried payments or proceeds of resale.

55-2-709.

Action for

the price.

(1) When the buyer fails to pay the price as it becomes due the seller may recover, tog
with any incidental damages under the next sec6:2{710NMSA 1978], the price:

(&) of goods accepted or of conforming goods lost or damaged within a commercially
reasonable time after risk of their loss has passed to the buyer; and

(b) of goods identified to the contract if the seller is unable after reasonable effort to re
them at a reasonable price or the circumstances reasonably indicate that such effort will
unavailing.

(2) Where the seller sues for the price, he must hold for the buyer any goods which ha
identified to the contract and are still in his control except that if resale becomes possible
resell them at any time prior to the collection of thdgment. The net proceeds of any such
resale must be credited to the buyer and payment of the judgment entitles him to any go
resold.

(3) After the buyer has wrongfully rejected or revoked acceptance of th
goods or hafailed to make a payment due or has repudiated (Sectd® 2
[552-610NMSA 1978]), a seller who is heldnhentitled to the price under tt
section shall nevertheless be awarded damages for nonacceptance unde
preceding sectiorbb-2-708 NMSA 1978].

55-2-710.
Seller's
incidental

damages.

Incidental damages to an aggrieved seller include any commercia
reasonable charges, expenses or commissions incurred in stoppit
delivery, in the transportation, care and custody of goods after the
buyer's breach, in connection with return or resatb®fyoods or
otherwise resulting from the breach.

55-2-711. Buyer's
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remedies in general;
buyer's security
interest in rejected
goods.

(1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects ¢
justifiably revokes acceptance, then with respect to any goods involvedtangspect to the
whole if the breach goes to the whole contract (Secti6h2[55-2-612 NMSA 1978]), tre
buyer may cancel and whether or not he has done so may in addition to recovering so nr
the price as has been paid:

(&) "cover"and have damages under the next secis{/12NMSA 1978] as to all the
goods affected whether or not they have been identified to the contract; or

(b) recover damages for nondelivery as provided in this article (Sectid 55-2-713
NMSA 1978]).

(2) Where the seller fails to deliver or repudiates, the buyer may ¢

(@) if the goods have been identified recover them as provided in this article (Sebbi@n 2
[55-2-502NMSA 1978]); or

(b) in a proper case obtain specific performancesplevy the goods as provided in this
article (Section 216 [b5-2-716 NMSA 1978]).

(3) On rightful rejection or justifiable revocation of acceptance, a buyer has a security |
in goods in his possession or control for any payments made on their price and any expe
reasonably incurred in their inspection, receipt, trangport, care and custody and may hols
such goods and resell them in like manner as an aggrieved seller (Sethi6b2-2-706
NMSA 1978)).

55-2-712. "Cover": buyer's procurement of substitute goods.

(1) After a breach within the preceding sectiéb-p-711NMSA 1978] the buyer may
"cover" by making in good faith and without unreasonable delay any reasqnabhase of or
contract to purchase goods in substitution for those due from the seller.

(2) The buyer may recover from the seller as damages the difference between the cos
cover and the contract price together with artydental or consequential damages as hereil
defined (Section-Z15 (E52-715NMSA 1978] ), but lessxpenses saved in consequence of
seller's breach.

(3) Failure of the buyer to effect cover within this section does not bar him from any otl
remedy.

55-2-713. Buyer's damages for nondelivery or repudiation.

(1) Subject to theprovisions of this article with respect to proof of market price (Section
723 B5-2-723NMSA 1978]), the reasure of damages for nondelivery or repudiation by th
seller is the difference between the market price at the time when the buyer learned of tt
and the contract price together with any incidental and consequential damages provided
article (Section 2715 [b5-2-715NMSA 1978]), but less expenses saved in consequence o
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seller's breach.

(2) Market price is to be determined as of the place for tender or, in cases of rejection
arrival or revocation of acceptance, as of the place of arrival.

55-2-714. Buyer's damages for breach in regard to accepted goods.

(1) Wherethe buyer has accepted goods and given notification (Subsection (3) of Sect
607 [B5-2-607NMSA 1978]),he may recover as damages for any nonconformity of tendei
loss resulting in the ordinary course of events from the seller's breach as determined in ¢
manner which is reasonable.

(2) The measure of damages for breach of warranty is the difference at the time and p
acceptance between the value of the goods accepted and the value they would have ha
had been as warranted, unless special circumstances show pralamaiges of a different
amount.

(3) In a proper case any incidental and consequential damages under the next=eetion
715NMSA 1978] may also be recovered.

55-2-715. Buver's incidental and consequential damage

(1) Incidental damages resulting from the seller's breach include expenses reasonably
in inspection, receipt, transportation and care and custody of goods rightfully rejected, ai
commercially reasonable charges, expenses or commissionsigcton with effecting cover
and any other reasonable expense incident to the delay or other breach.

(2) Consequential damages resulting from the seller's breach inc

(@) any loss resulting from general or particular requirements and needs of which the <
the time of contracting had reason to know and which could not reasonably be preventel
cover or otherwise; and

(b) injury to person or property proximately resulting from any breach of warre

55-2-716. Buyer's right to specific performance or replevir

(1) Specific performance may be decreed where the goods are unique or in other prog
circumstances.

(2) The decree for specific performance may include such terms and conditions as to |
of the price, damages or other relief as the court may deem just.

(3) The buyer has a right of replevin for goods identified to the contract if after reasone
effort he is unable to effect cover for such goods or the circumstances reasonably indica
such effort will be unavailing or if the goods have beepul under reservation and

satisfaction of the security interest in them has been made or tendered. In the case of gc
bought for personal, family or household purposes, the buyer's right of replevin vests up
acquisition of a special property, everhé seller had not then repudiated or failed to delive
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55-2-717. Deduction of damages from the pric

The buyer on notifying the seller of his intention to do so may deduct all or any part of th
damages resulting from any breach of the contract from any part of the price still due uni
same contract.

55-2-718. Liquidation or limitation of damages: deposits

(1) Damages for breach by either party may be liquidated in the agreement but only at
amount which is reasonable in the light of the anticipated or actual harm caused by the t
the difficulties of proof of loss and the inconvenience or nortidagiof otherwise obtaining a
adequate remedy. A term fixing unreasonably large liquidated damages is void as a pen

(2) Where the seller justifiably withholds delivery of goods because of the buyer's brea
buyer is entitled to restitution of any amount by which the sum of his payments exceeds:

(@) the amount to which the seller is entitled by virtue of terms liquidating the seller's di
in accordance with Subsection (1); or

(b) inthe absence of such terms, twenty percent of the value of the total performance
which the buyer is obligated under the contract or $500, whichever is smaller.

(3) The buyer's right to restitution under Subsection (2) is subject to offset to the exten
the seller establishes:

(&) aright to recover damages under the provisions of this article other than Subsectio
and

(b) the amount or value of any benefits received by the buyer directly or indirectly by re
of the contract.

(4) Where a seller has received payment in goods, their reasonable value or the proce
their resale shall be treated as payments for the purposes of Subsection (2); but if the se
notice of the buyer's breach before reselfjogds received in part performance, his resale i
subject to the conditions laid down in this article on resale by an aggrieved seller (S&@
[55-2-706 NMSA 1978]).

55-2-719. Contractual modification or limitation of remedy.

(1) Subject to the provisions of Subsections (2) and (3) of this section and of the prece
section §5-2-718NMSA 1978] on liquidation and limitation of damages:

(@) the agreement may provide for remedies in addition to or in substitution for those p
in this article and may limit or alter the measure of damages recoverable under this artic
limiting the buyer's remedies to return of the goodsrapdyment of the price or to repair an
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replacement of nonconforming goods or parts; and

(b) resortto a remedy as provided is optional unless the remedy is expressly agreed to
exclusive, in which case it is the sole remedy.

(2) Where circumstances caume exclusive or limited remedy to fail of its essential purps
remedy may be had as provided in this act [this chapter].

(3) Consequential damages may be limited or excluded unless the limitation or exclusi
unconscionable. Limitation of consequential damages for injury to the person in the case
consumer goods is prima facie unconscionable but limitation of deamdge the loss is
commercial is not.

55-2-720. Effect of "cancellation" or "rescission” on claims for antecedent breacl

Unless the contrary intention clearly appears, expressions of "cancellation" or "rescissiol
contract or the like shall not be construed asnainciation or discharge of any claim in dam:
for an antecedent breach.

55-2-721. Remedies for frauc

Remedies for material misrepresentation or fraud include all remedies available under tr
for nonfraudulenbreach. Neither rescission or a claim for rescission of the contract for se
rejection or return of the goods shall bar or be deemed inconsistent with a claim for dam
other remedy.

55-2-722. Who can sue third parties for injury to goods

Where a third party so deals with goods which have been identified to a contract for sale
cause actionable injury to a party to that contract:

(@) aright of action against the third party is in either party to the contract for sale who
title to or a security interest or a special property or an insurable interest in the goods; ar
goods have been destroyed or converted, a rigittain is also in the party who either bore
risk of loss under the contract for sale or has since the injury assumed that risk as again
other;

(b) if at the time of the injury the party plaintiff did not bear the risk of loss as against tf
other party to the contract for sale and there is no arrangement between them for dispos
the recovery, his suit or settlement is, subject to Wis interest, as a fiduciary for the other
party to the contract;

(c) either party may with the consent of the other sue for the benefit of whom it may
concern.
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55-2-723. Proof of market price: time and place

(1) If an action based oanticipatory repudiation comes to trial before the time for
performance with respect to some or all of the goods, any damages based on market pri
(Section 2708 [b5-2-708 NMSA 1978] or Section-Z13 [55-2-713NMSA 1978] ) shall be
determined according to the price of such goods prevailing at the time when the aggriev:
learned of the repudiation.

(2) If evidence of a price prevailing at the times or places described in this article is no
readily available, the price prevailing within any reasonable time before or after the time
described or at any other place which in commercial judgmentdar wsage of trade would
serve as a reasonable substitute for the one described may be used, making any proper
for the cost of transporting the goods to or from such other place.

(3) Evidence of a relevant price prevailing at a time or place other than the one descrit
this article offered by one party is not admissible unless and until he has given the other
such notice as the court finds sufficient to prevent ustaiprise.

55-2-724. Admissibility of market quotations

Whenever the prevailing price or value of any goods regularly bought and sold in any
established commodity market is in issue, reports in official publications or trade journals
newspapers or periodicals of general circulation published as thesrepetich market shall t
admissible in evidence. The circumstances of the preparation of such a report may be sl
affect its weight but not its admissibility.

55-2-725. Statute of limitations in contracts for sale

(1) An action for breach of any contract for sale must be commenced within four years
the cause of action has accrued. By the original agreement the parties may reduce the
limitation to not less than one year but may not extend it.

(2) A cause of action accrues when the breach occurs, regardless of the aggrieved pa
of knowledge of the breach. A breach of warranty occurs when tender of delivery is mad
except that where a warranty explicitly extends to future perforenafihe goods and
discovery of the breach must await the time of such performance, the cause of action ac
when the breach is or should have been discovered.

(3) Where an action commenced within the time limited by Subsection (1) is so termini
to leave available a remedy by another action for the same breach, such other action me
commenced after the expiration of the time limited and within sirth®after the termination
of the first action unless the termination resulted from voluntary discontinuance or from
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dismissal for failure or neglect to prosecute.

(4) This section does not alter the law on tolling of the statute of limitations nor does it
to causes of action which have accrued before this act [this chapter] becomes effective.

55-2A-101. Short title,
This article shall be known and may be cited as the Uniform Commercial-Cedses.

55-2A-102. Scope.
This article applies to any transaction, regardless of form, that creates a

55-2A-103. Definitions and index of definitions
(1) Inthis article unless the context otherwise requ

(@) "buyer in ordinary course of business" means a person who, in good faith and with
knowledge that the sale to that person is in violation of the ownership rights or security it
or leasehold interest of a third party in the goods, buysdimary course from a person in the
business of selling goods of that kind, but does not include a pawnbt&ssing" may be for
cash or by exchange of other property or on secured or unsecured credit and includes a
goods or documents of title der a preexisting contract for sale but does not include a trar
in bulk or as security for or in total or partial satisfaction of a money debt;

(b) "cancellation" occurs when either party puts an end to the lease contract for defaul
other party;

(c) "commercial unit" means such a unit of goods as by commercial usage is a single \
for purposes of lease and division of which materially impairs its character or value on th
market or in use A commercial unit may be a single article, as @imrae, or a set of articles,
a suite of furniture or a line of machinery, or a quantity, as a gross or carload, or any oth
treated in use or in the relevant market as a single whole;

(d) "conforming" goods or performance under a lease contract means goods or perfort
that are in accordance with the obligations under the lease contract;

(e) "consumer lease" means a lease that a lessor regularly engaged in the business of
or selling makes to a lessee who is an individual and who takes under the lease primaril
personal, family or household purpose;

() "fault” means wrongful act, omission, breach or def:
(g) "finance lease" means a lease with respect to w
(i) the lessor does not select, manufacture or supply the ¢

(i)  the lessor acquires the goods or the right to possession and use of the goods in cc
with the lease; and
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(i)  one of the following occur:

(A) the lessee receives a copy of the contract by which the lessor acquired the goods
right to possession and use of the goods before signing the lease contract;

(B) the lessee's approval of the contract by which the lessor acquired the goods or the
possession and use of the goods is a condition to effectiveness of the lease contract;

(C) the lessee, before signing the lease contract, receives an accurate and complete <
designating the promises and warranties, and any disclaimers of warranties, limitations «
modifications of remedies, or liquidated damages, including thiogehird party, such as the
manufacturer of the goods, provided to the lessor by the person supplying the goods in
connection with or as part of the contract by which the lessor acquired the goods or the |
possession and use of the goods; or

(D) if the lease is not a consumer lease, the lessor, before the lessee signs the lease «
informs the lessee in writing (a) of the identity of the person supplying the goods to the ¢
unless the lessee has selected that person and diteetiedsor to acquire the goods or the r
to possession and use of the goods from that person; (b) that the lessee is entitled unde
article to the promises and warranties, including those of any third party, provided to the
by the personupplying the goods in connection with or as part of the contract by which tt
lessor acquired the goods or the right to possession and use of the goods; and (c) that tl
may communicate with the person supplying the goods to the lessor and recaieeii@ate ani
complete statement of those promises and warranties, including any disclaimers and lim
of them or of remedies;

(h) "goods" means all things that are movable at the time of identification to the lease «
or are fixtures (Sectioh5-2A-309NMSA 1978), but the term does not include money,
documents, instruments, accounts, chattel paper, general intangibles or minerals or the
including oil and gas, before extractiofhe term also includes the unbomuyg of animals;

(i) "installment lease contract” means a lease contract that authorizes or requires the «
of goods in separate lots to be separately accepted, even though the lease contract con
clause "each delivery is a separate lease" or its equiyalent

() "lease" means a transfer of the right to possession and use of goods for a term in re
consideration, but a sale, including a sale on approval or a sale or return, or retention or
of a security interest is not a lease; unless tinéest clearly indicates otherwise, the term
includes a sublease;

(k) "lease agreement" means the bargain, with respect to the lease, of the lessor and 1
in fact as found in their language or by implication from other circumstances, including c
of dealing or usage or trade or course of performanceoaglpd in this article; unless the
context clearly indicates otherwise, the term includes a sublease agreement;

() "lease contract" means the total legal obligation that results from the lease agreems
affected by this article and any other applicable rules of law; unless the context clearly ir
otherwise, the term includes a sublease contract;

(m) "leasehold interest" means the interest of the lessor or the lessee under a lease

(n) "lessee" means a person who acquires the right to possession and use of goods ul
lease; unless the context clearly indicates otherwise, the term includes a sublessee;
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(o) "lessee in ordinary course of business" means a person who in good faith and with
knowledge that the lease to that person is in violation of the ownership rights or security
or leasehold interest of a third party in the goods, leasaslinary course from a person in tf
business of selling or leasing goods of that kind, but does not include a pawnbroker; "lec
may be for cash or by exchange of other property or on secured or unsecured credit anc
acquiring goods or documisnof title under a preexisting lease contract but does not incluc
transfer in bulk or as security for or in total or partial satisfaction of a money debt;

(p) ‘"lessor" means a person who transfers the right to possession and use of goods ur
lease; unless the context clearly indicates otherwise, the term includes a sublessor;

(q) ‘"lessor's residual interest” means the lessor's interest in the goods after expiration,
termination or cancellation of the lease contract;

() "lien" means a charge against or interest in goods to secure payment of a debt or
performance of an obligation, but the term does not include a security interest;

(s) "lot" means a parcel or a single article that is the subject matter of a separate lease
delivery whether or not it is sufficient to perform the lease contract;

() "merchant lessee"” means a lessee that is a merchant with respect to goods of the k
subject to the lease;

(u) "presentvalue” means the amount as of a date certain of one or more sums payabl
future, discounted to the date certairhe discount is determined by the interest rate specif
by the parties if the rate was not manifestly unreasonable at the timartbaction was entere
into; otherwise, the discount is determined by a commercially reasonable rate that takes
account the facts and circumstances of each case at the time the transaction was entere

(v) "purchase" includes taking by sale, lease, mortgage, security interest, pledge, gift «
other voluntary transaction creating an interest in goods;

(w) "sublease" means a lease of goods the right to possession and use of which was
by the lessor as a lessee under an existing lease;

(x) "supplier" means a person from whom a lessor buys or leases goods to be leased
finance lease;

(y) "supply contract" means a contract under which a lessor buys or leases goods to b
and

(z) “termination" occurs when either party pursuant to a power created by agreement ¢
puts an end to the lease contract otherwise than for default.

(2) Other definitions applying to this article and the sections in which they appe
"accessions”. .. ... Section55-2A-310NMSA 1978;
"construction mortgage". . . ... .. Section55-2A-309NMSA 1978;

"encumbrance”. . ................ Section55-2A-309NMSA 1978;
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3)

"fixtures". .

"fixture filing". . . .......... ...,

"purchase money lease". . ... ...

Section55-2A-309NMSA 1978;

Section55-2A-309NMSA 1978; and

Section55-2A-309NMSA 1978.

The following definitions in other articles apply to this arti

"account" .

"between merchants" . .......

"entrusting’

"general intangible”. .. ... ...

"instrument”. .. ..........

"merchant"

"mortgage"

Paragraph (2) of Subsection (a)
of Sectior65-9-102NMSA 1978;

Subsection (3) of Section £5104
NMSA 1978;

Paragraph (a) of Subsection (1)
of Section55-2-103NMSA 1978;

Paragraph (11) of Subsection (a)
of Sectiorb5-9-102NMSA 1978;

Paragraph (23) of Subsection (a)
of Section55-9-102NMSA 1978;

Paragraph (30) of Substion (a)
of Section55-9-102NMSA 1978;

Subsedbn (3) of Section 52-403
NMSA 1978;

Paragraph (42) of Subsection (a)
of Section55-9-102NMSA 1978;

Paragraph (47) of Subsection (a)
of Section55-9-102NMSA 1978;

Subsection (1) of Section £5104
NMSA 1978;

Paragraph (55) of Subsection (a)
of Section55-9-102NMSA 1978;
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"pursuant to commitment". . . ... Paragraph (68) of Subsection (a)
of Sectiorb5-9-102NMSA 1978;

"receipt". . ... ... .. Paragraph (c) of Subsection (1)
of Sectior65-2-103NMSA 1978;

"sale". ... ... Subsection (1) of Section &£5106
NMSA 1978,;

"sale on approval".......... Section55-2-326 NMSA 1978;

"saleor return". . ......... Section55-2-326 NMSA 1978; and

"seller. . ... ..., Paragraph (d) of Subsection (1)

of Sectiorb5-2-103NMSA 1978.

(4) In addition, Chapteb5s, Article 1 NMSA 1978 contains general definitions and princi
of corstruction and interpretation applicable throughout this article.

55-2A-104. Leases subject to other la
(1) A lease, although subject to this article, is also subject to any applic

(@) certificate of title statute of this stat&ections 64-4, 66-3-1 and66-12-5.2 NMSA
1978;

(b) certificate of the title statute of another jurisdict{@ection 552A-105NMSA 1978); or

(c) consumer protection statute of this state, or final consumer protection decision of a
of this state existing on the effective date of this article.

(2) In case of conflict between this article, other tBattions 582A-105,552A-304(3)and
55-2A-305(3)NMSA 1978, and a statute or decision referred to in Subsection (1), the sta
decision controls.

(3) Failure to comply with an applicable law has only the effect specified there

55-2A-105. Territorial application of article to goods covered by certificate of title

Subject to the provisions &ections 552A-304(3)and55-2A-305(3)NMSA 1978, with respe:
to goods covered by a certificate of title issued under a statutes staite or of another

jurisdiction, compliance and the effect of compliance or noncompliance with a certificate
statute are governed by the law (including the conflict of laws rules) of the jurisdiction iss
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the certificate until the earlier ¢&) surrender of the certificate, or (b) four months after the
goods are removed from that jurisdiction and thereafter until a new certificate of title is is
by another jurisdiction.

55-2A-106. Limitation on power of parties to consumer lease to choose applicable law ar
forum.

(1) If the law chosen by the parties to a consumer lease is that of a jurisdiction other tt
jurisdiction in which the lessee resides at the time the lease agreement becomes enforct
within thirty days thereafter or in which the goods arega$ed, the choice is not enforceab

(2) If the judicial forum chosen by the parties to a consumer lease is a forum that woul
otherwise have jurisdiction over the lessee, the choice is not enforceable.

(3) If the forum for an arbitration or mediation hearing chosen by the parties to a const
lease is in a state or in a similar political subdivision in a foreign country other than the s
the similar subdivision in the foreign country in whitle lessee resides at the time the leas
agreement becomes enforceable or within thirty days thereafter or in which the goods ar
used, the choice is not enforceable.

55-2A-107. Waliver or renunciation of claim or right after default.

Any claim or right arising out of an alleged default or breach of warranty may be dischart
whole or in part without consideration by a written waiver or renunciation signed and del
by the aggrieved party.

55-2A-108. Unconscionability

(1) If the court as a matter of law finds a lease contract or any clause of a lease contra
have been unconscionable at the time it was made the court may refuse to enforce the I
contract, or it may enforce the remainder of the lease contithctuy/the unconscionable
clause, or it may so limit the application of any unconscionable clause as to avoid any
unconscionable result.

(2) With respect to a consumer lease, if the court as a matter of law finds that a lease
or any clause of a lease contract has been induced by unconscionable conduct or that
unconscionable conduct has occurred in the collection of a claimgafism a lease contract,
the court may grant appropriate relief.

(3) Before making a finding of unconscionabilitpder Subsection (1) or (2), the court, on
own motion or that of a party, shall afford the parties a reasonable opportunity to presen
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evidence as to the setting, purpose, and effect of the lease contract or clause thereof, or
conduct.

(4) In an action in which the lessee claims unconscionability with respect to a consume
lease:

(@) If the court finds unconscionabilitynder Subsection (1) or (2), the court shall award
reasonable attorney's fees to the lessee.

(b) If the court does not find unconscionability and the lessee claiming unconsciortedsli
brought or maintained an action he knew to be groundless, the court shall award reason
attorney's fees to the party against whom the claim is made.

(c) In determining attorney's fees, the amount of the recovery on behalf of the claiman
Subsections (1) and (2) is not controlling.

55-2A-109. Option to accelerate at wil

(1) A term providing that one party or his successor in interest may accelerate paymer
performance or require collateral or additional collateral "at will" or "when he deems him:
insecure" or in words of similar import must be construed to rtieirhe has power to do so
only if he in good faith believes that the prospect of payment or performance is impaired

(2) With respect to a consumer lease, the burden of establishing good faith under Sub
(1) is on the party who exercised the power; otherwise the burden of establishing lack of
faith is on the party against whom the power has been exercised.

55-2A-201. Statute of frauds
(1) A lease contract is not enforceable by way of action or defense ur

(a) the total payments to be made under the lease contract, excluding payments for of
renew or buy, are less than one thousand dollars ($1,000); or

(b) thereis a writing, signed by the party against whom enforcement is sought or by the
party's authorized agent, sufficient to indicate that a lease contract has been made betw
parties and to describe the goods leased and the lease term.

(2) Any description of leased goods or of the lease term is sufficient and satisfies Subs
(2)(b), whether or not it is specific, if it reasonably identifies what is described.

(3) A writing is notinsufficient because it omits or incorrectly states a term agreed upor
the lease contract is not enforceable under Subsection (1)(b) beyond the lease term and
quantity of goods shown in the writing.

(4) A lease contract that does not satisfy the requirements of Subsection (1), but whict
in other respects, is enforceable:

(a) if the goods are to be specially manufactured or obtained for the lessee and are no
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for lease or sale to others in the ordinary course of the lessor's business, and the lessor,
notice of repudiation is received and under circuntgarnhat reasonably indicate that the gc
are for the lessee, has made either a substantial beginning of their manufacture or comn
for their procurement;

(b) if the party against whom enforcement is sought admits in that party's pleading, tes
or otherwise in court that a lease contract was made, but the lease contract is not enforc
under this provision beyond the quantity of goods admitted; o

(c) with respect to goods that have been received and accepted by the
(5) The lease term under a lease contract referred to in Subsection

(a) if there is a writing signed by the party against whom enforcement is sought or by tl
party's authorized agent specifying the lease term, the term so specified;

(b) if the party against whom enforcement is sought admits in that party's pleading, tes
or otherwise in court a lease term, the term so admitted; or

(c) areasonable lease term.

55-2A-202. Final written expression; parol or extrinsic evidenci

Terms with respect to which the confirmatory memoranda of the parties agree or which ¢
otherwise set forth in a writing intended by the parties as a final expression of their agres
with respect to such terms as are included therein may not be ettetldaly evidence of any
prior agreement or of a contemporaneous oral agreement but may be explained or
supplemented:

(&) by course of dealing or usage of trade or by course of performance

(b) by evidence of consistent additional terms unless the court finds the writing to have
intended also as a complete and exclusive statement of the terms of the agreement.

55-2A-203. Seals inoperativt

The affixing of a seal to a writing evidencing a lease contract or an offer to enter into a le
contract does not render the writing a sealed instrument and the law with respect to seal
instruments does not apply to the lease contract or offer.

55-2A-204. Formation in general

(1) A lease contract may be made in any manner sufficient to show agreement, includi
conduct by both parties which recognizes the existence of a lease contract.

(2) An agreement sufficient to constitute a lease contract may be found although the n
of its making is undetermined.

(3) Although one or more terms are left open, a lease contract does not fail for indefini
if the parties have intended to make a lease contract and there is a reasonably certain b
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giving an appropriate remedy.

55-2A-205. Firm offers.

An offer by a merchant to lease goods to or from another person in a signed writing that
terms gives assurance it will be held open is not revocable, for lack of consideration, dur
time stated or, if no time is stated, for a reasonable tioten no event may the period of
irrevocability exceed three month&ny such term of assurance on a form supplied by the
offeree must be separately signed by the offeror.

55-2A-206. Offer and acceptance in formation of lease contra

(1) Unless otherwise unambiguously indicated by the language or circumstances, an ¢
make a lease contract must be construed as inviting acceptance in any manner and by ¢
medium reasonable in the circumstances.

(2) If the beginning of a requested performance is a reasonable mode of acceptance,
who is not notified of acceptance within a reasonable time may treat the offer as having
before acceptance.

55-2A-207. Repealed.

55-2A-208. Modification, rescission and waive

(1) An agreement modifying a lease contract needs no consideration to be bi

(2) A signed lease agreement that excludes modification or rescission except by a sig!
writing may not be otherwise modified or rescinded, but, except as between merchants,
requirement on a form supplied by a merchant must be separately Bigtiedother party.

(3) Although an attempt at modification or rescission does not satisfy the requirements
Subsection (2), it may operate as a waiver.

(4) A party who has made a waiver affecting an executory portion of a lease contract r
retract the waiver by reasonable notification received by the other party that strict perfort
will be required of any term waived, unless the retraction wbeldnjust in view of a materia
change of position in reliance on the waiver.

55-2A-209. Lessee under finance lease as beneficiary of supply contr

(1) The benefit of a supplier's promises to the lessor under the supply contract and of
warranties, whether express or implied, including those of any third party provided in
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connection with or as part of the supply contract, extends to the tegbeeextent of the
lessee's leasehold interest under a finance lease related to the supply contract, but is su
the terms of the warranty and of the supply contract and all defenses or claims arising
therefrom.

(2) The extension of the benefit of a supplier's promises and of warranties to the lesse
(Section 552A-209(1)NMSA 1978) does not: (imodify the rights and obligations of the
parties to the supply contract, whether arising therefrom or otherwise, or (ii) impose any
liability under the supply contract on the lessee.

(3) Any modification or rescission of the supply contract by the supplier and the lessor
effective between the supplier and the lessee unless, before the modification or rescissic
supplier has received notice that the lessee has enteredimtoee lease related to the supg
contract. If the modification or rescission is effective between the supplier and the lessee
lessor is deemed to have assumed, in addition to the obligations of the lessor to the less
the lease contractr@mises of the supplier to the lessor and warranties that were so modi
rescinded as they existed and were available to the lessee before modification or resciss

(4) In addition to the extension of the benefit of the supplier's promises and of warranti
the lessee under Subsection (1), the lessee retains all rights that the lessee may have a
supplier which arise from an agreement between thedessthe supplier or under other la

55-2A-210. Express warranties

(1) Express warranties by the lessor are created as follc

(@) any affirmation of fact or promise made by the lessor to the lessee which relates to
goods and becomes part of the basis of the bargain creates an express warranty that the
will conform to the affirmation or promise;

(b) any description of the goods which is made part of the basis of the bargain creates
express warranty that the goods will conform to the description; and

(c) anysample or model that is made part of the basis of the bargain creates an expre:
warranty that the whole of the goods will conform to the sample or model.

(2) Itis not necessary to the creation of an express warranty that the lessor use formal
such as "warrant” or "guarantee”, or that the lessor have a specific intention to make a w
but an affirmation merely of the value of the goods statement purporting to be merely the
lessor's opinion or commendation of the goods does not create a warranty.

55-2A-211. Warranties against interference and against infringement; lessee's obligation
against infringement.

(1) Thereisin alease contract a warranty that for the lease term no person holds a cle
interest in the goods that arose from an act or omission of the lessor, other than a claim
of infringement or the like, which will interfere withe lessee's enjoyment of its leasehold
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interest.

(2) Exceptin a finance lease there is in a lease contract by a lessor who is a merchant
regularly dealing in goods of the kind a warranty that the goods are delivered free of the
claim of any person by way of infringement or the like.

(3) A lessee who furnishes specifications to a lessor or a supplier shall hold the lessor
supplier harmless against any claim by way of infringement or the like that arises out of
compliance with the specifications.

55-2A-212. Implied warranty of merchantability.

(1) Exceptin a finance lease, a warranty that the goods will be merchantable is implie
lease contract if the lessor is a merchant with respect to goods of that kind.

(2) Goods to be merchantable must be at least sucl

(&) pass without objection in the trade under the description in the lease agre¢
(b) inthe case of fungible goods, are of fair average quality within the descrif
(c) are fit for the ordinary purposes for which goods of that type are u

(d) run, within the variation permitted by the lease agreement, of even kind, quality anc
guantity within each unit and among all units involved;

(e) are adequately contained, packaged and labeled as the lease agreement may req
(H conform to any promises or affirmations of fact made on the container or |
(3) Other implied warranties may arise from course of dealing or usage of t

55-2A-213. Implied warranty of fithess for particular purpose.

Except in a finance lease, if the lessor at the time the lease contract is made has reason
of any particular purpose for which the goods are required and that the lessee is relying
lessor's skill or judgment to select or furnish suitabledgpthere is in the lease contract an
implied warranty that the goods will be fit for that purpose.

55-2A-214. Exclusion or modification of warranties

(1) Words or conduct relevant to the creation of an express warranty and words or cor
tending to negate or limit a warranty must be construed wherever reasonable as consist
each other; but, subject to the provision§ettion 552A-202NMSA 1978 on parol or
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extrinsic evidence, negation or limitation is inoperative to the extent that the cbiostia
unreasonable.

(2) Subject to Subsection (3), to exclude or modify the implied warranty of merchantak
any part of it the language must mention "merchantability”, be by a watidde
conspicuous.Subject to Subsection (3), to exclude or modify any implied warranty of fitne
the exclusion must be by a writing and be conspicutasguage to exclude all implied
warranties of fitness is sufficient if it is in writing, is congmus and states, for example,
"There is no warranty that the goods will be fit for a particular purpose".

(3) Notwithstanding Subsection (2), but subject to Subsection

(&) unless the circumstances indicated otherwise, all implied warranties are excluded t
expressions like "as is", or "with all faults”, or by other language that in common underst
calls the lessee's attention to the exclusion of warranties akelsmplain that there is no impli
warranty, if in writing and conspicuous;

(b) if the lessee before entering into the lease contract has examined the goods or the
or model as fully as desired or has refused to examine the goods, there is no implied wa
with regard to defects that an examination ought in the cstames to have revealed; and

(c) animplied warranty may also be excluded or modified by course of dealing, course
performance or usage of trade.

(4) To exclude or modify a warranty against interference or against infringéBestion 55
2A-211NMSA 1978) or any part of it, the language must be specific, be by a writing and
conspicuous, unless the circumstances, including course of performance, course of deal
usage of trade, give the lessee reason to know that the goods are being Igasetb sublaim
or interest of any person.

55-2A-215. Cumulationand conflict of warranties express or implied

Warranties, whether express or implied, must be construed as consistent with each othe
cumulative, but if that construction is unreasonable, the intention of the parties determin
warranty is dominantin ascertaining that intention the limling rules apply:

(@) exact or technical specifications displace an inconsistent sample or model or genel
language of description;

(b) asample from an existing bulk displaces inconsistent general language of descript
and

(c) expressvarranties displace inconsistent implied warranties other than an implied wi
of fitness for a particular purpose.

55-2A-216. Third-party beneficiaries of express and implied warrantie:

A warranty to or for the benefit of a lessee under this article, whether express or implied,
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extends to any natural person who is in the family or household of the lessee or who is ¢
the lessee's home if it is reasonable to expect that such peayamse, consume or be affecte
by the goods and who is injured in person by breach of the warréhiy.section does not
displace principles of law and equity that extend a warranty to or for the benefit of a less
other personsThe operation ofhis section may not be excluded, modified or limited, but &
exclusion, modification or limitation of the warranty, including any with respect to rights &
remedies, effective against the lessee is also effective against any beneficiary designate
this section.

55-2A-217. |dentification.

Identification of goods as goods to which a lease contract refers may be made at any tin
any manner explicitly agreed to by the partiesthe absence of explicit agreement,
identification occurs:

(&) when the lease contract is made if the lease contract is for a lease of goods that ar
and identified;

(b) when the goods are shipped, marked or otherwise designated by the lessor as goc
which the lease contract refers, if the lease contract is for a lease of goods that are not €
and identified; or

(c) whenthe young are conceived, if the lease contract is for a lease of unborn young «
animals.

55-2A-218. Insurance and proceed

(1) A lessee obtains an insurable interest when existing goods are identified to the lea
contract even though the goods identified are nonconforming and the lessee has an opti
reject them.

(2) If alessee has an insurable interest only by reason of the lessor's identification of t
goods, the lessor, until default or insolvency or natification to the lessee that identificatio
final, may substitute other goods for those identified.

(3) Notwithstanding a lessee's insurable interest under Subsections (1) and (2), the les
retains an insurable interest until an option to buy has been exercised by the lessee and
loss has passed to the lessee.

(4) Nothing in this section impairs any insurable interest recognized under any other si
rule of law.

(5) The parties by agreement may determine that one or more parties have an obligati
obtain and pay for insurance covering the goods and by agreement may determine the
beneficiary of the proceeds of the insurance.
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55-2A-219. Risk of loss

(1) Exceptin the case of a finance lease, risk of loss is retained by the lessor and doe:
to the lesseeln the case of a finance lease, risk of loss passes to the lessee.

(2) Subject to the provisions of this article on the effect of default on risk ofdession 55
2A-220NMSA 1978), if risk of loss is to pass to the lessee and the time of passage is no
the following rules apply:

(a) if the lease contract requires or authorizes the goods to be shipped by ¢

() and it does not require delivery at a particular destination, the risk of loss passes to
lessee when the goods are duly delivered to the carrier; but

(i) if it does require delivery at a particular destination and the goods are there duly te
while in the possession of the carrier, the risk of loss passes to the lessee when the goo
there duly so tendered as to enable the lessee toehkery,

(b) if the goods are held by a bailee to be delivered without being moved, the risk of lo
passes to the lessee on acknowledgment by the bailee of the lessee’s right to possessio
goods; and

(c) inany case not within Paragraph (a) or (b), the risk of loss passes to the lessee on
lessee's receipt of the goods if the lessor, or, in the case of a finance lease, the supplier,
merchant; otherwise the risk passes to the lessee on tdraidivery.

55-2A-220. Effect of default on risk of los:
(1) Where risk of loss is to pass to the lessee and the time of passage is not

(a) if atender or delivery of goods so fails to conform to the lease contract as to give a
rejection, the risk of their loss remains with the lessor, or, in the case of a finance lease,
supplier, until cure or acceptance; and

(b) if the lessee rightfully revokes acceptance, he, to the extent of any deficiency in his
effective insurance coverage, may treat the risk of loss as having remained with the less
the beginning.

(2) Whether or not risk of loss is to pass to the lessee, if the lessee as to conforming g
already identified to a lease contract repudiates or is otherwise in default under the lease
contract, the lessor, or, in the case of a finance lease,gphkesuto the extent of any deficien
in his effective insurance coverage may treat the risk of loss as resting on the lessee for
commercially reasonable time.

55-2A-221. Casualty to identified good:

If a lease contract requires goods identified when the lease contract is made, and the go
suffer casualty without fault of the lessee, the lessor or the supplier before delivery, or th
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suffer casualty before risk of loss passes to the lessagaptite the lease agreementarction
55-2A-219NMSA 1978, then:

(a) ifthe loss is total, the lease contract is avoided; :

(b) ifthe loss is partial or the goods have so deteriorated as to no longer conform to th
contract, the lessee may nevertheless demand inspection and at his option either treat tl
contract as avoided or, except in a finance lease that & consumer lease, accept the goot
with due allowance from the rent payable for the balance of the lease term for the deteri
or the deficiency in quantity but without further right against the lessor.

55-2A-301. Enforceability of lease contrac

Except as otherwise provided in this article, a lease contract is effective and enforceable
according to its terms between the parties, against purchasers of the goods, and agains:
of the parties.

55-2A-302. Title to and possession of goo

Except as otherwise provided in this article, each provision of this article applies whethel
lessor or a third party has title to the goods, and whether the lessor, the lessee or a third
possession of the goods, notwithstanding any statutdeoof law that possession or the
absence of possession is fraudulent.

55-2A-303. Alienability of party's interest under lease contract or of lessor's residual
interest in goods; delegation of performance; transfer of rights.

(1) As used in this section, "creation of a security interest" includes the sale of a lease
that is subject t&hapter 55Article 9 NMSA 1978 by reason of Paragraph (3) of Subsectio
of Section 559-109NMSA 1978.

(2) Except as provided in Subsection (3) of this sectionSeualion 559-407 NMSA 1978, a
provision in a lease agreement which (i) prohibits the voluntary or involuinéansfer,
including a transfer by sale, sublease, creation or enforcement of a security interest, or
attachment, levy or other judicial process, of an interest of a party under the lease contre
the lessor's residual interest in the goods, or @kes such a transfer an event of default, gi
rise to the rights and remedies provided in Subsection (4) of this section, but a transfer tl
prohibited or is an event of default under the lease agreement is otherwise effective.

(3) A provision in a lease agreement which (i) prohibits a transfer of a right to damage:
default with respect to the whole lease contract or of a right to payment arising out of the
transferor's due performance of the transferor's entire obligatidii) makes such a transfer
event of default, is not enforceable, and such a transfer is not a transfer that materially ir
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the prospect of obtaining return performance by, materially changes the duty of, or mate
increases the burden ask imposed on, the other party to the lease contract within the pui
of Subsection (4) of this section.

(4) Subject to Subsection (3) of this section and Se&®H#407 NMSA 1978:

(@) if atransfer is made which is made an event of default under a lease agreement, tt
to the lease contract not making the transfer, unless that party waives the default or othe
agrees, has the rights and remedies described in Subg@gtadisection 552A-501 NMSA
1978; and

(b) if Paragraph (a) of this subsection is not applicable and if a transfer is made that (i)
prohibited under a lease agreement, or (ii) materially impairs the prospect of obtaining re
performance by, materially changes the duty of or materiathgases the burden or risk
imposed on the other party to the lease contract, unless the party not making the transfe
at any time to the transfer in the lease contract or otherwise, then, except as limited by c
() the transferor is lialel to the party not making the transfer for damages caused by the t
to the extent that the damages could not reasonably be prevented by the party not makil
transfer, and (ii) a court having jurisdiction may grant other appropriate relief, imglud
cancellation of the lease contract or an injunction against the transfer.

(5) A transfer of "the lease" or of "all my rights under the lease", or a transfer in similar
general terms, is a transfer of rights, and, unless the language or the circumstances, as
transfer for security, indicate the contrary, the transfedsl@gation of duties by the transfer
to the transferee. Acceptance by the transferee constitutes a promise by the transferee t
those duties. The promise is enforceable by either the transferor or the other party to the
contract.

(6) Unless otherwise agreed by the lessor and the lessee, a delegation of performance
relieve the transferor as against the other party of any duty to perform or of any liability fi
default.

(7) Inaconsumer lease, to prohibit the transfer of an interest of a party under the leas
contract or to make a transfer an event of default, the language must be specific, by a w
conspicuous.

55-2A-304. Subsequent lease of goods by les

(1) Subject taSection 552A-303NMSA 1978, a subsequent lessee from a lessor of goo
under an existing lease contract afgato the extent of the leasehold interest transferred, t
leasehold interest in the goods that the lessor had or had power to transfer, and except
provided in Subsection (2) ai@kction 552A-527(4)NMSA 1978, takes subject to the existi
lease contractA lessor with voidable title has power to transfer a good leasehold interest
good faith subsagent lessee for value, but only to the extent set forth in the preceding
sentencelf goods have been delivered under a transaction of purchase, the lessor has tl
power even though:

(&) the lessor's transferor was deceived as to the identity of the


http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-9-407%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=jump&iid=1ce95e25.7bd11288.0.0&nid=13521#JD_55-2A-501
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-2A-304%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=jump&iid=1ce95e25.7bd11288.0.0&nid=134fd#JD_55-2A-303
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=jump&iid=1ce95e25.7bd11288.0.0&nid=13555#JD_55-2A-527

(b) the delivery was in exchange for a check which is later dishot
(c) it was agreed that the transaction was to be a "cash s
(d) the delivery was procured through fraud punishable as larcenous under the crim

(2) A subsequent lessee in the ordinary course of business from a lessor who is a mer
dealing in goods of that kind to whom the goods were entrusted by the existing lessee o
lessor before the interest of the subsequent lessee became déhdoagaast that lessor obtai
to the extent of the leasehold interest transferred, all of that lessor's and the existing less
rights to the goods, and takes free of the existing lease contract.

(3) A subsequent lessee from the lessor of goods that are subject to an existing lease
and are covered by a certificate of title issued under a statute of this state or of another
jurisdiction takes no greater rights than those provided bothi® section and by the certifice
of title statute.

55-2A-305. Sale or sublease of goods by les:

(1) Subject to the provisions &ection 552A-303NMSA 1978, a buyer or sublessee fromr
the lessee of goods under an existing lease contract obtains, to the extent of the interesi
transferred, the leasehold interest in the goods that the lessee had or had power to trans
except aprovided in Subsection (2) aigkction 552A-511(4)NMSA 1978, takes subject to

the existing lease contraét lessee with a voidable leasehold interest has power to transfe
good leasehold interest to a good faith buyer for value or a good faith sublessee for valu
only to the extent set forth in the preceding senteli¢een goods have been deliveretiar a

transaction of lease the lessee has that power even though:

(@) the lessor was deceived as to the identity of the les
(b) the delivery was in exchange for a check which is later dishonore
(c) the delivery was procured through fraud punishable as larcenous under the crimin

(2) A buyer in the ordinary course of business or a sublessee in the ordinary course of
business from a lessee who is a merchant dealing in goods of that kind to whom the goc
entrusted by the lessor obtains, to the extent of the interest tradsfal of the lessor's and
lessee's rights to the goods, and takes free of the existing lease contract.

(3) A buyer or sublessdeom the lessee of goods that are subject to an existing lease ci
and are covered by a certificate of title issued under a statute of this state or of another
jurisdiction takes no greater rights than those provided both by this section and éstiflvate
of title statute.

55-2A-306. Priority of certain liens arising by operation of law

If a person in the ordinary course of his business furnishes services or materials with res
goods subject to a lease contract, a lien upon those goods in the possession of that pers
by statute or rule of law for those materials or serviakss priority over any interest of the
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lessor or lessee under the lease contract or this article unless the lien is created by statL
statute provides otherwise or unless the lien is created by rule of law and the rule of law
otherwise.

55-2A-307. Priority of liens arising by attachment or levy on, security interests in and oth
claims to goods.

(1) Except as otherwise provided3ection 552A-306 NMSA 1978, a creditor of a lessee
takes subject to the lease contract.

(2) Except as otherwise provided in Subsection (3) of this section é&etirons 5522A-306
and55-2A-308NMSA 1978, a creditor of a lessor takes subject to the lease contract unle
creditor holds dien that attached to the goods before the lease contract became enforce

(3) Except as otherwise provided$ections 58-317,55-9-321and559-323NMSA 1978,
a lessee takes adsehold interest subject to a security interest held by a creditor of the le:

55-2A-308. Special rights of creditors

(1) A creditor of a lessor in possession of goods subject to a lease contract may treat t
contract as void if as against the creditor retention of possession by the lessor is frauduls
any statute or rule of law, but retention of poseess good faith and current course of trads
the lessor for a commercially reasonable time after the lease contract becomes enforcee
fraudulent.

(2) Nothing in this article impairs the rights of creditors of a lessor if the lease contract
becomes enforceable, not in current course of trade but in satisfaction of or as security f
preexisting claim for money, security or the like, andigbjrade under circumstances which
under any statute or rule of law apart from this article would constitute the transaction a
fraudulent transfer or voidable preference.

(3) A creditor of a seller may treat a sale or an identification of goods to a contract for
void if as against the creditor retention of possession by the seller is fraudulent under an
or rule of law, but retention of possession ofgleds pursuant to a lease contract entered |
by the seller as lessee and the buyer as lessor in connection with the sale or identificatic
goods is not fraudulent if the buyer bought for value and in good faith.

55-2A-309. Lessor's and lessee's rights when goods become fixtL

(1) In this section:

(@) goods are "fixtures" when they become so related to particular real estate that an i
them arises under real estate law;

(b) a"fixture filing" is the filing, in the office where a record of a mortgage on the real e
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would be filed or recorded, of a financing statement covering goods that are or are to be
fixtures and conforming to the requirements of Subsect{mnand (b) oSection 559-502
NMSA 1978;

(c) alease is a "purchase money lease" unless the lessee has possession or use of th
the right to possession or use of the goods before the lease agreement is enforceable;

(d) a mortgage is a "construction mortgage" to the extent it secures an obligation incur
the construction of an improvement on land, including the acquisition cost of the land, if |
recorded writing so indicates; and

(e) "encumbrance" includes real estate mortgages and other liens on real estate and a
rights in real estate that are not ownership interests.

(2) Under this article a lease may be of goods that are fixtures or may continue in goot
become fixtures, but no lease exists under this article of ordinary building materials incoi
into an improvement on land.

(3) This article does not prevent creation of a lease of fixtures pursuant to real esta

(4) The perfected interest of a lessor of fixtures has priority over a conflicting interest c
encumbranceor owner of the real estate if:

(@) the lease is a purchase money lease, the conflicting interest of the encumiramoesr
arises before the goods become fixtures, the interest of the lessor is perfected by a fixtul
before the goods become fixtures or within ten days thereafter and the lessee has an int
record in the real estate or is in possessidhefeal estate; or

(b) the interest of the lessor is perfected by a fixture filing before the interest of the
encumbranceor owner is of record, the lessor's interest has priority over any conflicting il
of a predecessor in title of the encumbrancer or owner, and the lessee has an interest of
the real estate or is in possession of the real estate.

(5) The interest of a lessor of fixtures, whether or not perfected, has priority over the
conflicting interest of an encumbrancer or owner of the real estate if:

(@) the fixtures are readily removable factory or office machines, readily removable
equipment that is not primarily used or leased for use in the operation of the real estate «
removable replacements of domestic appliances that are goodstsalg consumer lease, al
before the goods become fixtures the lease contract is enforceable; or

(b) the conflicting interest is a lien on the real estate obtained by legal or equitable
proceedings after the lease contract is enforceable; or

(c) the encumbrancear owner has consented in writing to the lease or has disclaimed &
interest in the goods as fixtures; or

(d) the lessee has a right to remove the goods as against the encuntramcesr. If the
lessee's right to remove terminates, the priority of the interest of the lessor continues for
reasonable time.

(6) Notwithstanding Paragraph (a) of Subsection (4) of this section but otherwise subije
Subsections (4) and (5) of this section, the interest of a lessor of fixtures, including the le
residual interest, is subordinate to the conflictingregeof an encumbrancer of the real este
under a construction mortgage recorded before the goods become fixtures if the goods |
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fixtures before the completion of the construction. To the extent given to refinance a
construction mortgage, the confliny interest of an encumbrancer of the real estate under
mortgage has this priority to the same extent as the encumbrancer of the real estate unc
construction mortgage.

(7) In cases not within the preceding subsections, priority between the interest of a les
fixtures, including the lessor's residual interest, and the conflicting interest of an encumb
or owner of the real estate who is not the lessee esrdeted by the priority rules governing
conflicting interests in real estate.

(8) If the interest of a lessor of fixtures, including the lessor's residual interest, has pric
over all conflicting interests of all owners and encumbrancers of the real estate, the less:
lessee may (i) on default, expiration, terminatiorcancellation of the lease agreement but
subject to the lease agreement and this article, or (ii) if necessary to enforce other rights
remedies of the lessor or lessee under this article, remove the goods from the real estatt
clear of all onflicting interests of all owners and encumbrancers of the real estate, but th
or lessee must reimburse any encumbrancer or owner of the real estate who is not the ¢
who has not otherwise agreed for the cost of repair of any physiag), injut not for any
diminution in value of the real estate caused by the absence of the goods removed or by
necessity of replacing them. A person entitled to reimbursement may refuse permission
remove until the party seeking removal gives adequstargy for the performance of this
obligation.

(9) Even though the lease agreement does not create a security interest, the interest ¢
of fixtures, including the lessor's residual interest, is perfected by filing a financing staten
a fixture filing for leased goods that are or ardécome fixtures in accordance with the rele
provisions ofChapter 55Article 9 NMSA 1978.

55-2A-310. Lessor's and lessee's rights when goods become acces:
(1) Goods are "accessions" when they are installed in or affixed to other g

(2) The interest of a lessor or a lessee under a lease contract entered into before the ¢
became accessions is superior to all interests in the whole except as stated in Subsectic

(3) The interest of a lessor or a lessee under a lease contract entered into at the time
the goods became accessions is superior to all subsequently acquired interests in the w
except as stated in Subsection (4) but is subordinate testgen the whole existing at the tir
the lease contract was made unless the holders of such interests in the whole have in w
consented to the lease or disclaimed an interest in the goods as part of the whole.

(4) The interest of a lessor or a lessee under a lease contract described in Subsection
is subordinate to the interest of:

(@) abuyer in the ordinary course of business or a lessee in the ordinary course of bus
any interest in the whole acquired after the goods became accessions; or

(b) acreditor with a security interest in the whole perfected before the lease contract w
made to the extent that the creditor makes subsequent advances without knowledge of t
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contract.

(5) When under Subsections (2) or (3) and (4) a lessor or a lessee of accessions hold:
interest that is superior to all interests in the whole, the lessor or the lessee may (a) on d
expiration, termination or cancellation of the lease contrathe other party but subject to tr
provisions of the lease contract and this article, or (b) if necessary to enforce his other ri
remedies under this article remove the goods from the whole, free and clear of all intere:
whole, but hanust reimburse any holder of an interest in the whole who is not the lessee
who has not otherwise agreed for the cost of repair of any physical injury but not for any
diminution in value of the whole caused by the absence of the goods removed gr by an
necessity for replacing then\ person entitled to reimbursement may refuse permission tc
remove until the party seeking removal gives adequate security for the performance of tt
obligation.

55-2A-311. Priority subject to subordination,
Nothing in this article prevents subordination by agreement by any person entitled to pi

55-2A-401. Insecurity; adeguate assurance of performanc

(1) A lease contract imposes an obligation on each party that the other's expectation ¢
receiving due performance will not be impaired.

(2) If reasonable grounds for insecurity arise with respect to the performance of either
the insecure party may demand in writing adequate assurance of due perforohaiidbe
insecure party receives that assurance, if commercially reasdhalihsecure party may
suspend any performance for which he has not already received the agreed return.

(3) A repudiation of the lease contract occurs if assurance of due performance adeque
the circumstances of the particular case is not provided to the insecure party within a re¢
time, not to exceed thirty days after receipt of a demagrtidoother party.

(4) Between merchants, the reasonableness of grounds for insecurity and the adequax
assurance offered must be determined according to commercial standards.

(5) Acceptance of any nonconforming delivery or payment does not prejudice the aggr
party's right to demand adequate assurance of future performance.

55-2A-402. Anticipatory repudiation.

If either party repudiates a lease contract with respect to a performance not yet due unds
lease contract, the loss of which performance will substantially impair the value of the le:
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contract to the other, the aggrieved party may:

(@) for a commercially reasonable time, await retraction of repudiation and performanc
the repudiating party;

(b) make demand pursuant$ection 552A-401 NMSA 1978 and await assurance of futu
performance adequate under the circumstances phttieular case; or

(c) resort to any right or remedy upon default under the lease contract or this article, e
though the aggrieved party has notified the repudiating party that the aggrieved party wc
await the repudiating party's performance and assurance ancybdgetraction. In addition,
whether or not the aggrieved party is pursuing one of the foregoing remedies, the aggrie
party may suspend performance or, if the aggrieved party is the lessor, proceed in accor
with the provisions of this article ohé lessor's right to identify goods to the lease contract
notwithstanding default or to salvage unfinished gd&gstion 552A-524 NMSA 1978).

55-2A-403. Retraction of anticipatory repudiation.

(1) Until the repudiating party's next performance is due, the repudiating party can retr
repudiation unless, since the repudiation, the aggrieved party has cancelled the lease cc
materially changed the aggrieved party's position aretise indicated that the aggrieved pe
considers the repudiation final.

(2) Retraction may be by any method that clearly indicates to the aggrieved party that
repudiating party intends to perform under the lease contract and includes any assuranc
demanded und&ection 552A-401 NMSA 1978.

(3) Retraction reinstates a repudiating party's rights under a lease contract with due e»
and allowance to the aggrieved party for any delay occasioned by the repudiation.

55-2A-404. Substituted performance

(1) If without fault of the lessee, the lessor and the supplier, the agreed berthing, loadil
unloading facilities fail or the agreed type of carrier becomes unavailable or the agreed r
of delivery otherwise becomes commercially impracticadin a commercially reasonable
substitute is available, the substitute performance must be tendered and accepted.

(2) If the agreed means or manner of payment fails because of domestic or foreign
governmental regulation:

(@) the lessor may withhold or stop delivery or cause the supplier to withhold or stop d¢
unless the lessee provides a means or manner of payment that is commercially a subste
equivalent; and

(b) if delivery has already been taken, payment by the means or in the manner provide
regulation discharges the lessee's obligation unless the regulation is discriminatory, opp!
or predatory.
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55-2A-405. Excused performanct

Subject toSection 552A-404NMSA 1978 on substituted performance, the following rules

apply:

(@) delay in delivery or nondelivery in whole or in part by a lessor or a supplier who cor
with Subsections (b) and (c) is not a default under the lease contract if performance as &
has been made impracticable by the occurrence of a continemnonoccurrence of which

was a basic assumption on which the lease contract was made or by compliance in goot
with any applicable foreign or domestic governmental regulation or order, whether or not
regulation or order later proves to beahu;

(b) if the causes mentioned in Subsection (a) affect only part of the lessor's or the sup
capacity to perform, he shall allocate production and deliveries among his customers bu
option may include regular customers not then under caritrasale or lease as well as his ¢
requirements for further manufacture; he may so allocate in any manner that is fair and
reasonable; and

(c) thelessor seasonably shall notify the lessee and in the case of a finance lease the
seasonably shall notify the lessor and the lessee, if known, that there will be delay or
nondelivery and, if allocation is required under Subsection (b), of theatetl quota thus ma
available for the lessee.

55-2A-406. Procedure on excused performanc

(1) Ifthe lessee receives notification of a material or indefinite delay or an allocation ju
underSection 552A-405NMSA 1978, the lessee may by written notification to the lessor
any goods involved,ral with respect to all of the goods if under an installment lease contr
value of the whole lease contract is substantially impdBedtion 552A-510NMSA 1978):

(@) terminate the lease contrg8&ection 552A-505(2)NMSA 1978); or

(b) exceptin a finance lease that is not a consumer lease, modify the lease contract by
accepting the available quota in substitution, with due allowance from the rent payable fc
balance of the lease term for the deficiency but without further right agagénsistor.

(2) If, after receipt of a notification from the lessor un8ection 552A-405NMSA 1978, thi
lessee fails so to modify the lease agreement within a reasonable time not exceeding thi
the lease contract lapses with respect to any deliveries affected.

55-2A-407. Irrevocable promises: finance lease

(1) Inthe case of afinance lease that is not a consumer lease the lessee's promises u
lease contract become irrevocable and independent upon the lessee's acceptance of the
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(2) A promise that has become irrevocable and independent under Subsecti

(a) s effective and enforceable between the parties, and by or against third parties inc
assignees of the parties; and

(b) is not subject to cancellation, termination, modification, repudiation, excuse or subs
without the consent of the party to whom the promise runs.

(3) This section does not affect the validity under any other law of a covenant in any le
contract making the lessee's promises irrevocable and independent upon the lessee's a«
of the goods.

55-2A-501. Default; procedure

(1) Whether the lessor or the lessee is in default under a lease contract is determined
lease agreement and this article.

(2) If the lessor or the lessee is in default under the lease contract, the party seeking
enforcement has rights and remedies as provided in this article and, except as limited by
article, as provided in the lease agreement.

(3) Ifthe lessor or the lessee is in default under the lease contract, the party seeking
enforcement may reduce the party's claim to judgment, or otherwise enforce the lease ci
by selthelp or any available judicial procedure or nonjudicialgedure, including
administrative proceeding, arbitration or the like, in accordance with this article.

(4) Except as otherwise provided in Subsection (a) of Sebsdlk305NMSA 1978 or this
article or the lease agreement, the rights and remedies referred to in Babg@gtand (3) of
this section are cumulative.

(5) If the lease agreement covers both real property and goods, the party seeking enfc
may proceed under this part as to the goods, or under other applicable law as to both th
property and the goods in accordance with that party's rigdtseanedies in respect of the re
property, in which case this part does not apply.

55-2A-502. Notice after defauli

Except as otherwise provided in this article or the lease agreement, the lessor or lessee
under the lease contract is not entitled to notice of default or notice of enforcement from
other party to the lease agreement.

55-2A-503. Modification or impairment of rights and remedies

(1) Except as otherwise provided in this article, the lease agreement may include right
remedies for default in addition to or in substitution for those provided in this article and 1
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limit or alter the measure of damages recoverable undeartiuke.

(2) Resortto a remedy provided under this article or in the lease agreement is optiona
the remedy is expressly agreed to be exclusive. If circumstances cause an exclusive or |
remedy to fail of its essential purpose, or provision foexaiusive remedy is unconscionable
remedy may be had as provided in this article.

(3) Consequential damages may be liquidated u8detion 552A-504 NMSA 1978, or may
otherwise be limited, altered or excluded unless the limitation, atirratiexclusion is
unconscionable. Limitation, alteration or exclusion of consequential damages for injury tc
person in the case of consumer goods is prima facie unconscionable but limitation, alter:
exclusion of damages where the loss is congrakis not prima facie unconscionable.

(4) Rights and remedies on default by the lessor or the lessee with respect to any obli
promise collateral or ancillary to the lease contract are not impaired by this article.

55-2A-504. Liguidation of damages

(1) Damages payable by either party for default, or any other act or omission, including
indemnity for loss or diminution of anticipated tax benefits or loss or damage to lessor's |
interest, may be liquidated in the lease agreement but oatyanount or by a formula that i
reasonable in light of the then anticipated harm caused by the default or other act or omi

(2) If the lease agreement provides for liquidation of damages, and such provision doe
comply with Subsection (1), or such provision is an exclusive or limited remedy that
circumstances cause to fail of its essential purpose, remedy may bepnadidesd in this
article.

(3) If the lessor justifiably withholds or stops delivery of goods because of the lessee's
or insolvency(Section 552A-5250r 55-2A-526 NMSA 1978), the lessee is entitled to
restitution of any amount by which the sum of his payments exceeds:

(&) the amount to which the lessor is entitled by virtue of terms liquidating the lessor's
damages in accordance with Subsection (1); or

(b) inthe absence of those terms, twenty percent of the then present value of the total
lessee was obligated to pay for the balance of the lease term, or, in the case of a consur
the lesser of such amount or five hundred dollars ($500).

(4) Alessee's right to restitution under Subsection (3) is subject to offset to the extent"
lessor establishes:

(a) aright to recover damages under the provisions of this article other than Subsectio
and

(b) the amount or value of any benefits received by the lessee directly or indirectly by |
of the lease contract.
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55-2A-505. Cancellation and termination and effect of cancellation, termination, rescissic
or fraud on rights and remedies.

(1) On cancellation of the lease contract, all obligations that are still executdngth sides
are discharged, but any right based on prior default or performance survives, and the ca
party also retains any remedy for default of the whole lease contract or any unperformec
balance.

(2) On termination of the lease contract, all obligations that are still executory on both :
are discharged but any right based on prior default or performance survives.

(3) Unless the contrary intention cleadppears, expressions of "cancellation”, "recission
[rescission]" or the like of the lease contract may not be construed as a renunciation or ¢
of any claim in damages for an antecedent default.

(4) Rights and remedies for material misrepresentation or fraud include all rights and
remedies available under this article for default.

(5) Neither rescission nor a claim for rescission of the lease contract nor rejection or re
the goods may bar or be deemed inconsistent with a claim for damages or other right or
remedy.

55-2A-506. Statute of limitations

(1) An action for default under a lease contract, including breach of warranty or indemi
must be commenced within four years after the cause of action ac8ydde original lease
contract the parties may reduce the period of limitation toasstthan one year.

(2) A cause of action for default accrues when the act or omission on which the defaul
breach of warranty is based is or should have been discovered by the aggrieved party, c
the default occurs, whichever is laté.cause of action for inaenity accrues when the act o
omission on which the claim for indemnity is based is or should have been discovered b
indemnified party, whichever is later.

(3) If an action commenced within the time limited by Subsection (1) is so terminated ¢
leave available a remedy by another action for the same default or breach of warranty ol
indemnity, the other action may be commenced after the expiratioa tifrth limited and
within six months after the termination of the first action unless the termination resulted f
voluntary discontinuance or from dismissal for failure or neglect to prosecute.

(4) This section does not alter the law on tolling of the statute of limitations nor does it
to causes of action that have accrued before this article becomes effective.

55-2A-507. Proof of market rent; time and place

(1) Damages based on market ré®ection 552A-5190r 55-2A-528 NMSA 1978) are
determined according to the rent for the use of the goods concerned for a lease term ide
the remaining lease term of the original lease agreement and prg\aithe times specified ii
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Sections 582A-519and55-2A-528 NMSA 1978.

(2) If evidence of rent for the use of the goods concerned for a lease term identical to 1
remaining lease term of the original lease agreement and prevailing at the times or place
described in this article is not readily available, the rent piagaiithin any reasonable time
before or after the time described or at any other place or for a different lease term whicl
commercial judgment or under usage of trade would serve as a reasonable substitute fo
described may be used, making angper allowance for the difference, including the cost ¢
transporting the goods to or from the other place.

(3) Evidence of a relevant rent prevailing at a time or place or for a lease term other th
one described in this article offered by one party is not admissible unless and until he ha
the other party notice the court finds sufficient toverdg unfair surprise.

(4) If the prevailing rent or value of any goods regularly leased in any established marl
issue, reports in official publications or trade journals or in newspapers or periodicals of
circulation published as the reports of that marketaamissible in evidenc&.he
circumstances of the preparation of the report may be shown to affect its weight but not
admissibility.

55-2A-508. Lessee's remedie¢

(1) Ifalessor fails to deliver the goods in conformity to the lease coriBaction 552A-509
NMSA 1978) or repudiates the lease cont(&eiction 552A-402NMSA 1978), or a lessee
rightfully rejects the gods(Section 552A-509NMSA 1978) or justifiably revokes acceptanc
of the goodgSection 552A-517NMSA 1978), then with respect to any goods involved, an
with respect to all of the goods if under an installmease contract the value of the whole ¢
contract is substantially impairé8ection 552A-510NMSA 1978, the lessor is in default
under the lease contract and the lessee may:

(@) cancel the lease contrg&ection 552A-505(1)NMSA 1978);

(b) recover so much of the rent and security as has been paid and is just under the
circumstances;

(c) cover and recover damages as to all goods affected whether or not they have beer
identified to the lease contrg@ections 582A-518and55-2A-520NMSA 1978), or recover
damages for nondelivefgections 582A-519and552A-520NMSA 1978); or

(d) exerciseany other rights or pursue any other remedies provided in the lease col

(2) If alessor fails to deliver the goods in conformity to the lease contract or repudiate
lease contract, the lessee may also:

(a) if the goods have been identified, recover th{&mction 552A-522 NMSA 1978); or

(b) in a proper case, obtain specific performance or replevy the g8edson55-2A-521
NMSA 1978).

(3) Ifalessor is otherwise in default under a lease contract, the lessee may exercise ti
and pursue the remedies provided in the lease contract, which may include a right to car
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lease, and ibection 552A-519(3)NMSA 1978.

(4) If alessor has breached a warranty, whether express or implied, the lessee may re
damagegSection 552A-519(4)NMSA 1978).

(5) On rightful rejection or justifiable revocation of acceptance, a lessee has a security
in goods in the lessee's possession or control for any rent and security that has been pa
expenses reasonably incurred in their inspectia®ipg transportation and care and custod?
and may hold those goods and dispose of them in good faith and in a commercially reas
manner, subject tBection 552A-527(5)NMSA 1978.

(6) Subject to the provisions &fection 552A-407NMSA 1978, a lessee, on notifying the
lessor of the lessee's intention to do so, may dedluat any part of the damages resulting fr
any default under the lease contract from any part of the rent still due under the same le
contract.

55-2A-509. Lessee's rights on improper delivery: rightful rejection

(1) Subject to the provisions of Section-HA0 on default in installment lease contracts, if
goods or the tender or delivery fail in any respect to conform to the lease contract, the le
may reject or accept the goods or accept any commeratadrunits and reject the rest of the
goods.

(2) Rejection of goods is ineffective unless it is within a reasonable time after tender ol
delivery of the goods and the lessee seasonably notifies the lessor.

55-2A-510. Installment lease contracts; rejection and defau

(1) Under an installment lease contract a lessee may reject any delivery that is noncor
if the nonconformity substantially impairs the value of that delivery and cannot be cured
nonconformity is a defect in the required documents; kheihonconformity does not fall
within Subsection (2) and the lessor or the supplier gives adequate assurance of its cure
lessee must accept that delivery.

(2) Whenever nonconformity or default with respect to one or more deliveries substant
impairs the value of the installment lease contract as a whole there is a default with resp
whole. But, the aggrieved party reinstates the installneage contract as a whole if the
aggrieved party accepts a nonconforming delivery without seasonably notifying of cance
or brings an action with respect only to past deliveries or demands performance as to fur
deliveries.

55-2A-511. Merchant lessee's duties as to rightfully rejected goor

(1) Subject to any security interest of a les&&ection 552A-508(5)NMSA 1978), if a lessc
or a suplier has no agent or place of business at the market of rejection, a merchant les:
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rejection of goods in his possession or control, shall follow any reasonable instructions ri
from the lessor or the supplier with respect to the gotdthe absence of those instructions
merchant lessee shall make reasonable efforts to sell, lease or otherwise dispose of the
the lessor's account if they threaten to decline in value speduliityuctions are not reasonab
if on demand indemnytfor expenses is not forthcoming.

(2) If a merchant lessee (Subsection (1)) or any other I¢Ssetion 552A-512NMSA 1978
disposes of goods, he is entitled to reimbursement either from the lesseisapftier or out o
the proceeds for reasonable expenses of caring for and disposing of the goods and, if th
expenses include no disposition commission, to such commission as is usual in the trad
there is none, to a reasonable sum not exceeeimpdrcent of the gross proceeds.

(3) In complying with this section ddection 552A-512NMSA 1978, the lessee is held on
to good faith. Good faith conduct hereunder is neither acceptance or conversion nor the
an action for damages.

(4) A purchaser who purchases in good faith from a lessee pursuant to this seSecticr
55-2A-512NMSA 1978 takes the goods free of any rights of the lessor and the supplier €
though the lessee fails to comply with one or more of the requirements of this article.

55-2A-512. Lessee's duties as to rightfully rejected goo:

(1) Except as otherwise provided with respect to goods that threaten to decline in valu
speedily(Secton 552A-511NMSA 1978) and subject to any security interest of a lessee
(Section 552A-508(5)NMSA 1978):

(a) the lessee, after rejection of goods in the lessee's possession, shall hold them with
reasonable care at the lessor's or supplier's disposition for a reasonable time after the le
seasonable notification of rejection;

(b) if the lessor or the supplier gives no instructions within a reasonable time after notif
of rejection, the lessee may store the rejected goods for the lessor's or the supplier's acc
ship them to the lessor or the supplier or dismdtbem for the lessor's or the supplier's acc
with reimbursement in the manner providedection 552A-511NMSA 1978; but

(c) the lessee has no further obligations with regard to goods rightfully reje

(2) Action by the lessee pursuant to Subsection (1) is not acceptance or conv

55-2A-513. Cure by lessor of improper tender or delivery; replacemer

(1) If any tender or delivery by the lessor or the supplier is rejected because nonconfol
and the time for performance has not yet expired, the lessor or the supplier may season:
notify the lessee of the lessor's or the supplier's intentiomreoand may then make a
conforming delivery within the time provided in the lease contract.

(2) Ifthe lessee rejects a nonconforming tender that the lessor or the supplier had rea:
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grounds to believe would be acceptablth or without money allowance, the lessor or the
supplier may have a further reasonable time to substitute a conforming tender if he seas
notifies the lessee.

55-2A-514. Waiver of lessee's objectior

(1) Inrejecting goods, a lessee's failure to state a particular defect that is ascertainable
reasonable inspection precludes the lessee from relying on the defect to justify rejection
establish default:

() Iif, stated seasonably, the lessor or the supplier could have cured it (S&ctarb13
NMSA 1978); or

(b) between merchants if the lessor or the supplier after rejection has made a request
writing for a full and final written statement of all defects on which the lessee proposes tc

(2) A lessee's failure to reserve rights when paying rent or other consideration against
documents precludes recovery of the payment for defects apparent in the documents.

55-2A-515. Acceptance of gooc

(1) Acceptance of goods occurs after the lessee has had a reasonable opportunity to i
the goods and:

(@) the lessee signifies or acts with respect to the goods in a manner that signifies to tf
or the supplier that the goods are conforming or that the lessee will take or retain them i
their nonconformity; or

(b) the lessee fails to make an effective rejection of the getdion 552A-509(2)NMSA
1978).

(2) Acceptance of a part of any commercial unit is acceptance of that entire

55-2A-516. Effect of acceptance of goods: notice of default; burden of establishing defat
after acceptance; notice of claim or litigation to person answerable over.

(1) Alessee must pay rent for any goods accepted in accordance with the lease contr:
due allowance for goods rightfully rejected or not delivered.

(2) A lessee's acceptance of goods precludes rejection of the goods actefiiedase of ¢
finance lease, if made with knowledge of a nonconfornaitgeptance cannot be revoked
because of itIn any other case, if made with knowledge of a nonconformity, acceptance
be revoked because of it unless the acceptance was on the reasonable assumption that
nonconformity would be seasonably curétceptance does not of itself impair any other
remedy provided by this article or the lease agreement for nonconformity.
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(3) If atender has been accepte

(@) within a reasonable time after the lessee discovers or should have discovered any
the lessee shall notify the lessor and the supplier, if any, or be barred from any remedy ¢
the party not notified;

(b) except in the case of a consumer lease, within a reasonable time after the lessee r
notice of litigation for infringement or the lik&ection 5582A-211NMSA 1978) the lessee sh
notify the lessor or be barred from any remedy over for liability established by the litigatic
and

(c) theburden is on the lessee to establish any defe

(4) If alessee is sued for breach of a warranty or other obligation for which a lessor or
supplier is answerable over the following apply:

(&) The lessee may give the lessor or the supplier, or both, written notice of the litigatic
the notice states that the person notified may come in and defend and that if the person
does not do so that person will be bound in any aetyamnst that person by the lessee by ai
determination of fact common to the two litigations, then unless the person notified after
seasonable receipt of the notice does come in and defend that person is so bound.

(b) The lessor or the supplier may demand in writing that the lessee turn over control ¢
litigation including settlement if the claim is one for infringement or the(lBextion 552A-211
NMSA 1978) or else be barred from any remedy oVethe demand states that the lessor ol
supplier agrees to bear all expense and to satisfy any adverse fugdtpae unless the lessee
after seasonable receipt of the demand does turn over control the lessee is so barred.

(5) Subsections (3) and (4) apply to any obligation of a lessee to hold the lessor or the
harmless against infringement or the I{ection 552A-211 NMSA 1978).

55-2A-517. Revocation of acceptance of goo

(1) A lessee may revoke acceptance of a lot or commercial unit whose nonconformity
substantially impairs its value to the lessee if the lessee has accepted it:

(&) exceptin the case of a finance lease, on the reasonable assumption that its noncol
would be cured and it has not been seasonably cured; or

(b) withoutdiscovery of the nonconformity if the lessee's acceptance was reasonably ii
either by the lessor's assurances or, except in the case of a finance lease, by the difficul
discovery before acceptance.

(2) Exceptin the case of a finance lease that is not a consumer lease, a lessee may re
acceptance of a lot or commercial unit if the lessor defaults under the lease contract and
default substantially impairs the value of that lot or commeutidlto the lessee.

(3) If the lease agreement so provides, the lessee may revoke acceptance of a lot or
commercial unit because of other defaults by the lessor.

(4) Revocation of acceptance must occur within a reasonable time after the lessee dis
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should have discovered the ground for it and before any substantial change in condition
goods which is not caused by the nonconformity. Revocatiootisffective until the lessee
notifies the lessor.

(5) A lessee who so revokes has the same rights and duties with regard to the goods i
as if the lessee had rejected them.

55-2A-518. Cover; substitute good:

(1) After a default by a lessor under the lease contract of the type described in Subsec
of Section55-2A-508 NMSA 1978, or, if agreed, after other default by the lessor, the lesse
cover by making any purchase or lease of or contract to purchase or lease goods in sub
for those due from the lessor.

(2) Except as otherwise provided with respect to damages liquidated in the lease agre
(Section55-2A-504NMSA 1978) or otherwise determined pursuant to agreement of the p
(Section55-1-302NMSA 1978 and SectioB5-2A-503NMSA 1978), if a lessee's cover is by
lease agreement substantiailygar to the original lease agreement and the new lease
agreement is made in good faith and in a commercially reasonable manner, the lessee r
recover from the lessor as damagésthe present value, as of the date of the commencen
of the term oflie new lease agreement, of the rent under the new lease agreement appli
that period of the new lease term that is comparable to the then remaining term of the or
lease agreement minus the present value as of the same date of the totatirerihém
remaining lease term of the original lease agreement; and (ii) any incidental or conseque
damages, less expenses saved in consequence of the lessor's default.

(3) Ifalessee's cover is by lease agreement that for any reason does not qualify for tre
under Subsection (2) of this section, or is by purchase or otherwise, the lessee may recc
the lessor as if the lessee had elected not to cove3entbhn55-2A-519NMSA 1978 governs.

55-2A-519. Lessee's damages for negelivery, repudiation, default and breach of warranty
in reqard to accepted goods.

(1) Except as otherwise provided with respect to damages liquidated in the lease agre
(Section55-2A-504NMSA 1978) or otherwise determined pursuant to agreement of the p
(Sectionb5-1-302and55-2A-503NMSA 1978), if a lessee elects not to cover or a lessee
to cover and the cover is by lease agreement that for any reason does not qualify for tre:
under Subsection (2) of SectibB-2A-518NMSA 1978, or is by purchase or otherwise, the
measure of damages for ndalivery or repudiatin by the lessor or for rejection or revocatic
of acceptance by the lessee is the present value, as of the date of the default, of the the
rent minus the present value as of the same date of the original rent, computed for the re
lease ternof the original lease agreement, together with incidental and consequential dar
less expenses saved in consequence of the lessor's default.

(2) Market rentis to be determined as of the place for tender or, in cases of rejection &
arrival or revocation of acceptance, as of the place of arrival.
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(3) Except as otherwise agreed, if the lessee has accepted goods and given notificatic
(Subsection (3) of Sectidsb-2A-516 NMSA 1978), the measure of damages for nonconfor
tender or delivery or other default by a lessor is the loss resulting in the ordinary course
events from the lessor's default as determined in any manner that is reasmgethkr with
incidental and consequential damages, less expenses saved in consequence of the less
default.

(4) Except as otherwise agreed, the measure of damages for breach of warranty is the
value at the time and place of acceptance of the difference between the value of the use
goods accepted and the value if they had been as warrantbd fease term, unless special
circumstances show proximate damages of a different amount, together with incidental ¢
consequential damages, less expenses saved in consequence of the lessor's default or
warranty.

55-2A-520. Lessee's incidental and consequential damac

(1) Incidental damages resulting from a lessor's default include expenses reasonably i
in inspection, receipt, transportation and care and custody of goods rightfully rejected or
the acceptance of which is justifiably revoked, any comraltyaieasonable charges, expens
or commissions in connection with effecting cover, and any other reasonable expense in
the default.

(2) Consequential damages resulting from a lessor's default incl

(&) any loss resulting from general or particular requirements and needs of which the I
the time of contracting had reason to know and which could not reasonably be preventet
cover or otherwise; and

(b) injury to person or property proximately resulting from any breach of warre

55-2A-521. Lessee's right to specific performance or replevi

(1) Specific performance may be decreed if the goods are unique or in other proper
circumstances.

(2) A decree for specific performance may include any terms and conditions as to pay!
the rent, damages or other relief that the court deems just.

(3) A lessee has a right of replevin, detingequestration, claim and delivery, or the like f
goods identified to the lease contract if after reasonable effort the lessee is unable to effi
for those goods or the circumstances reasonably indicate that the effort will be unavailin

55-2A-522. Lessee's right to goods on lessor's insolver
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(1) Subject to Subsection (2) and even though the goods have not been shipped, a les
has paid a part or all of the rent and security for goods identified to a lease d&gcdicin 55

2A-217NMSA 1978) on making and keeping good a tender of any unpaid portion of the

and security due under the lease contract may recover the goods identifigtddri@ssor if the
lessor becomes insolvent within ten days after receipt of the first installment of rent and

security.

(2) A lessee acquires the right to recover goods identified to a lease contract only if the
conform to the lease contract.

55-2A-523. Lessor's remedie

(1) If alessee wrongfully rejects or revokes acceptance of goods or fails to make a pa’
when due or repudiates with respect to a part or the whole, then, with respect to any goc
involved, and with respect to all of the goods if under an instgifiease contract the value ¢
the whole lease contract is substantially impaff&ettion 552A-510NMSA 1978), the lessee
is in default under the lease contract and the lessor may:

(@) cancel the lease contrg&ection 552A-505(1)NMSA 1978);

(b) proceed respecting goods not identified to the lease cofffaction 552A-524NMSA
1978);

(c) withhold delivery of the goods and take possession of goods previously deli8ectibn
55-2A-525NMSA 1978);

(d) stop delivery of the goods by any bai{&ection 552A-526 NMSA 1978);

(e) dispose of the goods and recover damégestion 552A-527 NMSA 1978), or retain th
goods and recover damadg&gction 552A-528 NMSA 1978), or in a proper case recover re
(Section 552A-529NMSA 1978); or

() exercise any other rights or pursue any other remedies provided in the lease c(

(2) If alessor does not fully exercise a right or obtain a remedy to which the lessor is €
under Subsection (1), the lessor may recover the loss resulting in the ordinary course of
from the lessee's default as determined in any reasomasiner, together with incidental
damages, less expenses saved in consequence of the lessee's default.

(3) If alessee is otherwise in default under a lease contract, the lessor may exercise tl
and pursue the remedies provided in the lease contract, which may include a right to car
lease. In addition, unless otherwise provided in theskeaontract:

(a) if the default substantially impairs the value of the lease contract to the lessor, the |
may exercise the rights and pursue the remedies provided in Subsection (1) or (2); or

(b) if the default does not substantially impair the value of the lease contract to the les:
lessor may recover as provided in Subsection (2).
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55-2A-524. Lessor's right to identify goods to lease contra

(1) After default by the lessee under the lease contract of the type descrzdion 552A-
523(1)NMSA 1978 or55-2A-523(3Ya) NMSA 1978 or, if agreed, after other default by the
lessee, the lessor may:

(@) identify to the lease contract conforming goods not already identified if at the time t
lessor learned of the default they were in the lessor's or the supplier's possession or con
and

(b) dispose of good&Section 552A-527(1)NMSA 1978) that demonstrably have been
intended for the particuldease contract even though those goods are unfinished.

(2) If the goods are unfinished, in the exercise of reasonable commercial judgment for
purposes of avoiding loss and of effective realization, an aggrieved lessor or the suppliel
either complete manufacture and wholly identify the goods téedse contract or cease
manufacture and lease, sell or otherwise dispose of the goods for scrap or salvage value
proceed in any other reasonable manner.

55-2A-525. Lessor's right to possession of goo

(1) Ifalessor discovers the lessee to be insolvent, the lessor may refuse to deliver the

(2) After a default by the lessee under the lease contract of the type descEsetiom 55
2A-523(1)NMSA 1978 or55-2A-523(3)a) NMSA 1978, or, if agreed, after other default by
lessee, the lessor has the right to take possession of the gjoibdslease contract so provide
the lessomay require the lessee to assemble the goods and make them available to the
a place to be designated by the lessor which is reasonably convenient to both parties. W
removal, the lessor may render unusable any goods employed in tradenesb®usnd may
dispose of goods on the lessee's prenfSestion 552A-527NMSA 1978).

(3) The lessor may proceed under Subsection (2) without judicial process if it can be d
without breach of the peace or the lessor may proceed by action.

55-2A-526. Lessor's stoppage of delivery in transit or otherwis

(1) A lessor may stop delivery of goods in the possession of a carrier or other bailee if
lessor discovers the lessee to be insolvent and may stop delivery of carload, truckload, g
or larger shipments of express or freight if the lessegdiafes or fails to make a payment dt
before delivery, whether for rent, security or otherwise under the lease contract, or for ar
reason the lessor has a right to withhold or take possession of the goods.

(2) In pursuing its remedies under Subsection (1) of this section, the lessor may stop c
until:

(@) receipt of the goods by the less
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(b) acknowledgment to the lessee by any bailiethe goods, except a carrier, that the bail
holds the goods for the lessee; or

(c) such an acknowledgment to the lessee by a carrier via reshipment or as a wa

(3) To stop delivery, a lessor shall so notify as to enable the bailee by reasonable dilig
prevent delivery of the goods.

(4) After notification, the baileshall hold and deliver the goods according to the directic
the lessor, but the lessor is liable to the bailee for any ensuing charges or damages.

(5) A carrier who has issued a nonnegotiable bill of lading is not obliged to obey a noti
to stop received from a person other than the consignor.

55-2A-527. Lessor's rights to dispose of goot

(1) After a default by a lessee under the lease contract of the type described in Subse:
or Paragraph (a) of Subsection (3) of Secibi2A-523NMSA 1978 or after the lessor refus
to deliver or takes possession of goods (Se&®RA-5250r 55-2A-526 NMSA 1978), or, if
agreed, after other default by a lessee, the lessor may dispose of the goods concerned ¢
undelivered balance thereof by lease, sale or otherwise.

(2) Except as otherwise provided with respect to damages liquidated in the lease agre
(Section55-2A-504NMSA 1978) or otherwise determined pursuant to agreement of the p
(Sectionh5-1-302and55-2A-503NMSA 1978), if the disposition is by lease agreement
substantially similar to the origithlease agreement and the new lease agreement is made
good faith and in a commercially reasonable manner, the lessor may recover from the le
damages:(i) accrued and unpaid rent as of the date of the commencement of the term of
new lease agement; (ii) the present value, as of the same date, of the total rent for the tl
remaining lease term of the original lease agreement minus the present value, as of the
date, of the rent under the new lease agreement applicable to that pehed®itlease term
which is comparable to the then remaining term of the original lease agreement; and (iii)
incidental damages allowed under Sec862A-530NMSA 1978, less expenses saved in
consequence of the lessee's default.

(3) If the lessor's disposition is by lease agreement that for any reason does not qualif
treatment under Subsection (2) of this section, or is by sale or otherwise, the lessor may
from the lessee as if the lessor had elected not to @isgdbe goods and Sectiéb-2A-528
NMSA 1978 governs.

(4) A subsequent buyer or lessee who buys or leases from the lessor in good faith for
a result of a disposition under this section takes the goods free of the original lease cont
any rights of the original lessee even though the ldagsrto comply with one or more of the
requirements of this article.

(5) The lessor is not accountable to the lessee for any profit made on any dispdsition.
lessee who has rightfully rejected or justifiably revoked acceptance shall account to the |
for any excess over the amount of the lessee's security irteubstection (5) of Sectidsb-2A-
508NMSA 1978).
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55-2A-528. Lessor's damages for nonacceptance, failure to pay, repudiation or other
default.

(1) Except as otherwise provided with respect to damages liquidated in the lease agre
(NMSA 1978) or otherwise determined pursuant to agreement of the parties (Se6ticB82
and55-2A-503NMSA 1978), if a lessor elects to retain the goods or a lessor elects to dis
the goods and the disposition is by lease agreement that for any reason does not qualify
treatmat under Subsection (2) of Sectibh2A-527NMSA 1978, or is by sale or otherwise,
the lessor may recover from the lessee as damages for a default of the type described ir
Subsection (1) or Paragraph (a) of Subsection (3) of SeEHa@A-523NMSA 1978, or, if
agreed, for other default of the less€g:accrued and unpaid rent as of the date of default i
lessee has never taken possessidheofjoods, or, if the lessee has taken possession of the
goods, as of the date the lessor repossesses the goods or an earlier date on which the |
makes a tender of the goods to the lessor; (ii) the present value as of the date determine
clause(i) of the total rent for the then remaining lease term of the original lease agreemel
minus the present value as of the same date of the market rent at the place where the g
located computed for the same lease term; and (iii) any incidental daralmwved under
Section55-2A-530NMSA 1978, less expenses saved in consequence of the lessedts def:

(2) If the measure of damages provided in Subsection (1) of this section is inadequate
lessor in as good a position as performance would have, the measure of damages is the
value of the profit, including reasonable overhead, the legsold have made from full
performance by the lessee, together with any incidental damages allowed underS5e2fion
530NMSA 1978, due allowance for costs reasonably incurred and due credit for paymer
proceeds of disposition.

55-2A-529. Lessor's action for the ren

(1) After default by the lessee under the lease contract of the type descrizdion 552A-
523(1)or 55-2A-523(3)a) NMSA 1978 or, if agreed, after other default by the lessee, if th
lessor complies with Subsection (2), the lessor may recover from the lessee as damage:

(a) for goods accepted by the lessee and not repossessed by or tendered to the lessol
conforming goods lost or damaged within a commercially reasonable time after risk of lo
passes to the lessggection 552A-219NMSA 1978), (i) accrued and unpaid rent as of the
of entry of judgment in favor of the lessor, (ii) the present value as oathe date of the rent
for the then remaining lease term of the lease agreement, and (iii) any incidental damag:
allowed undeection 552A-530NMSA 1978, less expenses saved in consequence of the
lessee's default; and

(b) for goods identified to the lease contract if the lessor is unable after reasonable eff
dispose of them at a reasonable price or the circumstances reasonably indicate that effc
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unavailing, (i) accrued and unpaid rent as of the abémtry of judgment in favor of the lessc
(ii) the present value as of the same date of the rent for the then remaining lease term of
agreement, and (iii) any incidental damages allowed udeetion 552A-530NMSA 1978, les
expenses saved in consequence of the lessee's default.

(2) Except as provided in Subsection (3), the lessor shall hold for the lessee for the ret
lease term of the lease agreement any goods that have been identified to the lease cont
are in the lessor's control.

(3) The lessor may dispose of the goods at any time before collection of the judgment
damages obtained pursuant to Subsectionl{ie disposition is before the end of the
remaining lease term of the lease agreement, the lessor's recovesy thgalessee for damag
is governed bysection 552A-527 or 55-2A-528 NMSA 1978, and the lessor will cause an
appropriate credit to be provided against a judgment for damages to the extent that the ¢
thejudgment exceeds the recovery available pursugdétbion 552A-527 or 55-2A-528
NMSA 1978.

(4) Payment of the judgment for damages obtained pursuant to Subsection (1) entitles
lessee to the use and possession of the goods not then disposed of for the remaining le:
and in accordance with the lease agreement.

(5) After default by the lessee, a lessor who is held not entitled to rent under this sectic
nevertheless be awarded damages forammeptance und&ection 552A-527 or 55-2A-528
NMSA 1978.

55-2A-530. Lessor's incidental damage

Incidental damages to an aggrieved lessor include any commercially reasonable charge
expenses or commissions incurred in stopping delivery, in the transportation, care and c
of goods after the lessee's default, in connection with return or dispasithe goods, or
otherwise resulting from the default.

55-2A-531. Standing to sue third parties for injury to goods

(1) If athird party so deals with goods that have been identified to a lease contract as
actionable injury to a party to the lease contract (a) the lessor has a right of action again
third party, and (b) the lessee also has a righttidm against the third party if the lessee:

() has a security interest in the gooc
(i)  has an insurable interest in the goods;

(i)  bearghe risk of loss under the lease contract or has since the injury assumed that
against the lessor and the goods have been converted or destroyed.

(2) If at the time of the injury the party plaintiff did not bear the risk of loss as against tt
other party to the lease contract and there is no arrangement between them for dispositi
recovery, his suit or settlement, subject to his owerest, is as a fiduciary for the other part
the lease contract.
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(3) Either party with the consent of the other may sue for the benefit of whom it may ¢

55-2A-532. Lessor's rights to residual interes

In addition to any other recovery permitted by this article or other law, the lessor may rec
from the lessee an amount that will fully compensate the lessor for any loss of or damag
lessor's residual interest in the goods caused by the deffdlut lessee.

55-3-101. Short title.
This article may be cited as Uniform Commercial Coblegotiable Instruments

55-3-102. Subject matter

(&) This article applies to negotiable instrumeritsdoes not apply to money, to payment
orders governed by Article 4A, or to securities governed by Article 8.

(b) If there is conflict between this article and Article 4 or 9, Articles 4 and 9 gov

(c) Regulations of the board of governors of the federal reserve system and operating
of the federal reserve banks supersede any inconsistent provision of this article to the e»
the inconsistency.

55-3-103. Definitions.
(@ Inthis article

(1) "acceptor" means a drawee who has accepted a

(2) "consumer account” means an account established by an individual primarily for pe
family or household purposes;

(3) "consumer transaction" means a transaction in which an individual incurs an obliga
primarily for personal, family or household purposes;

(4) “"drawee" means a person ordered in a draft to make pa

(5) “"drawer" means a person who signs or is identified in a draft as a person ordering
payment;

(6) [Reserved
(7) "maker" means a person who signs or is identified in a note as a person undertakir
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pay;

(8) "order' means a written instruction to pay money signed by the person giving the
instruction. The instruction may be addressed to any person, including the person giving
instruction, or to one or more persons jointly or in the alternative but not in siocce&sa
authorization to pay is not an order unless the person authorized to pay is also instructe:

(9) T"ordinarycare" in the case of a person engaged in business means observance of
reasonable commercial standards, prevailing in the area in which the person is located,
respect to the business in which the person is engdgehle case of a bank that takes an
instrument for processing for collection or payment by automated means, reasonable co
standards do not require the bank to examine the instrument if the failure to examine do
violate the bank's prescribed procedures and the bank's proceduressvary unreasonably
from general banking usage not disapproved by this article or Cladpterticle 4 NMSA
1978;

(10) "party" means a party to an instrum

(11) “principal obligor" with respect to an instrument means the accommodated party ¢
other party to the instrument against whom a secondary obligor has recourse pursuant t
article;

(12) "promis€ means a written undertaking to pay money signed by the person undert:
pay. An acknowledgment of an obligation by the obligor is not a promise unless the oblic
undertakes to pay the obligation;

(13) "prove" with respect to a fact means to meet the burden of establishing the fact
(Paragraph (8) of Subsection (b) of Secti&l-201 NMSA 1978);

(14) [Reserved

(15) "remitter" means a person who purchases an instrument from its issuer if the instr
is payable to an identified person other than the purchaser;

(16) [Reserved]; ar

(17) "secondary obligor" with respect to an instrument me#sn indorser or an
accommodation party(ii) a drawer having the obligation described in Subsection (d) of S¢
55-3-414NMSA 1978; or (iii) any other party to the instrument that has recourse against
party to the instrument pursuant to Subsection (b) of SeEE#I116 NMSA 1978.

(b) Other definitions applying to this article and the sections in which they appe

"acceptance" Section55-3-409NMSA 1978;
"accommodated party" Section55-3-419NMSA 1978;
"accommodation party" Section55-3-419NMSA 1978;

"alteration" Section55-3-407 NMSA 1978;
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"anomalous indorsement" Section55-3-205NMSA 1978;

"blank indorsement" Section55-3-205NMSA 1978;
"cashier's check" Section55-3-104NMSA 1978;
"certificate of deposit” Section55-3-104NMSA 1978;
"certified check" Section55-3-409NMSA 1978;
"check" Section55-3-104NMSA 1978;
"consideration” Section55-3-303NMSA 1978;
"draft" Section55-3-104NMSA 1978;
"holder in due course” Section55-3-302NMSA 1978;
"incomplete instrument” Section55-3-115NMSA 1978;
"indorsement" Section55-3-204NMSA 1978;
"indorser” Section55-3-204NMSA 1978;
"instrument” Section55-3-104NMSA 1978;
"issue” Section55-3-105NMSA 1978;
"issuer" Section55-3-105NMSA 1978;
"negotiable instrument” Section55-3-104NMSA 1978;
"negotiation” Section55-3-201 NMSA 1978;
"note” Section55-3-104NMSA 1978;
"payable at a definite time" Section55-3-108NMSA 1978;
"payable on demand" Section55-3-108NMSA 1978;

"payable to bearer" Section55-3-109NMSA 1978;
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"payable to order" Section55-3-109NMSA 1978;

"payment" Section55-3-602NMSA 1978;
"person entitled to enforce" Section55-3-301NMSA 1978;
"presentment” Section55-3-501 NMSA 1978;
"reacquisition” Section55-3-207 NMSA 1978;
"special indorsement" Section55-3-205NMSA 1978;
"teller's check" Section55-3-104 NMSA 1978;
"transfer of instrument” Section55-3-203NMSA 1978;
"traveler's check" Section55-3-104NMSA 1978; and
"value" Section55-3-303NMSA 1978.

(c) The following definitions in other articles apply to this artic

"account"” Section55-4-104NMSA 1978;
"banking day" Section55-4-104NMSA 1978;
"clearing house" Section55-4-104NMSA 1978;
"collecting bank" Section55-4-105NMSA 1978;
"depositary bank" Section55-4-105NMSA 1978;
"documentary draft" Section55-4-104NMSA 1978;
"intermediary bank" Section55-4-105NMSA 1978;
"item" Section55-4-104NMSA 1978;

"payor bank" Section55-4-105NMSA 1978; and
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"suspends payments" Section55-4-104NMSA 1978.

(d) In addition, ChapteB5, Article 1 NMSA 1978 contains general definitions and princig
of construction and interpretation applicable throughout this article.

55-3-104. Negotiable instrument

(@) Except as provided in Subsections (c) and (d), "negotiable instrument” means an
unconditional promise or order to pay a fixed amount of money, with or without interest ¢
charges described in the promise or order, if it:

(1) is payable to bearer or to order at the time it is issued or first comes into possessio
holder;

(2) is payable on demand or at a definite time; ¢

(3) does not state any other undertaking or instruction by the person promising or orde
payment to do any act in addition to the payment of money, but the promise or order ma
contain (i) an undertaking or power to give, maintain, or protect eddlaio secure payment, -
an authorization or power to the holder to confess judgment or realize on or dispose of ¢
or (iii) a waiver of the benefit of any law intended for the advantage or protection of an
obligor.

(b) "Instrument” means a negotiable instrume

(c) An order that meets all of the requirements of Subsection (a), except Paragraph (1
otherwise falls within the definition of "check" in Subsection (f) is a negotiable instrument
check.

(d) A promise or order other than a check is not an instrument if, at the time it is issuec
comes into possession of a holder, it contains a conspicuous statement, however expres
the effect that the promise or order is not negotiabls wot an instrument governed by this
article.

(e) Aninstrumentis a "note" if it is a promise and is a "draft" if it is an ortfean instrumer
falls within the definition of both "note" and "draft", a person entitled to enforce the instru
may treat it as either.

() "Check" means (i) a draft, other than a documentary draft, payable on demand and
on a bank or (ii) a cashier's check or teller's cheakinstrument may be a check even thou
is described on its face by another term, such as "money'ord

(g) "Cashier's check” means a draft with respect to which the drawer and drawee are t
bank or branches of the same bank.

(h) "Teller's check" means a draft drawn by a bank (i) on another bank, or (ii) payable .
through a bank.
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() "Traveler's check” means an instrument that (i) is payable on demand, (ii) is drawn
payable at or through a bank, (iii) is designated by the term "traveler's check" or by a
substantially similar term, and (iv) requires, as a condition to pagm countersignature by :
person whose specimen signature appears on the instrument.

() "Certificate of deposit" means an instrument containing an acknowledgment by a bz
a sum of money has been received by the bank and a promise by the bank to repay the
money. A certificate of deposit is a note of the bank.

55-3-105. Issue of instrumen

(@) "Issue" means the first delivery of an instrument by the maker or drawer, whether t
holder or nonholder, for the purpose of giving rights on the instrument to any person.

(b) An unissued instrument, or an unissued incomplete instrument that is completed, i
binding on the maker or drawer, but nonissuance is a defense. An instrument that is
conditionally issued or is issued for a special purpose is binding on the makewer, but
failure of the condition or special purpose to be fulfilled is a defense.

(c) Issuer" applies to issued and unissued instruments and means a maker or drawer
instrument.

55-3-106. Unconditional promise or order.

(&) Except as provided in this section, for the purposes of Se&ah8n104(a)NMSA 1978, a
promise or order is unconditional unless it stat@¥an express condition to payment; (ii) the
the promise or order is subject to or governed by another record; or (iii) that rights or obl
with respect to the promise or order are stated in anaherd. A reference to another recor
does not of itself make the promise or order conditional.

(b) A promise or order is not made conditionél). by a reference to another record for a
statement of rights with respect to collateral, prepayment or acceleration; or (ii) because
payment is limited to resort to a particular fund or source.

(c) If a promise or order requires, as a condition to payment, a countersignature by a
whose specimen signature appears on the promise or order, the condition does not mak
promise or order conditional for the purposes of Se&®8&-104(a)NMSA 1978. If the persor
whose specimen signature appears on an instrument fails to countersigirtiraent, the
failure to countersign is a defense to the obligation of the issuer, but the failure does not
a transferee of the instrument from becoming a holder of the instrument.

(d) If a promise or order at the time it is issued or first comes into possession of a hold
contains a statement, required by applicable statutory or administrative law, to the effect
rights of a holder or transferee are subject to claindefanses that the issuer could assert

against the original payee, the promise or order is not thereby made conditional for the
of Section55-3-104(a)NMSA 1978; but if the promise or order is an instrument, there can
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a holder in due course of the instrument.

55-3-107. Instrument payable in foreign money

Unless the instrument otherwise provides, an instrument that states the amount payable
foreign money may be paid in the foreign money or in an equivalent amount in dollars
calculated by using the current bamftered spot rate at the place of paymentii@ purchase «
dollars on the day on which the instrument is paid.

55-3-108. Payable on demand or at definite tim

(@) A promise or order is "payable on demand" if it (i) states that it is payable on demal
sight, or otherwise indicates that it is payable at the will of the holder, or (ii) does not stai
time of payment.

(b) A promise or order is "payable at a definite time" if it is payable on elapse of a defir
period of time after sight or acceptance or at a fixed date or dates or at a time or times re
ascertainable at the time the promise or order is issuégkct to rights of (i) prepayment, (ii)
acceleration, (iii) extension at the option of the holder, or (iv) extension to a further defini
at the option of the maker or acceptor or automatically upon or after a specified act or e\

(c) If aninstrument, payable at a fixed date, is also payable upon demand made befor
fixed date, the instrument is payable on demand until the fixed date and, if demand for p
is not made before that date, becomes payabléefirate time on the fixed date.

55-3-109. Payable to bearer or to orde
(@) A promise or order is payable to bearer if

(1) states that it is payable to bearer or to the order of bearer or otherwise indicates th.
person in possession of the promise or order is entitled to payment;

(2) does not state a payee;

(3) states that it is payable to or to the order of cash or otherwise indicates that it is no
payable to an identified person.

(b) A promise or order that is not payable to bearer is payable to order if it is payable (
order of an identified person or (ii) to an identified person or ordgromise or order that is
payable to order is payable to the identified perso

(c) Aninstrument payable to bearer may become payable to an identified person if it i<
specially indorsed pursuant &ection 553-205(a)NMSA 1978. An instrument payable to an
identified person may become payable to beareéigfindorsed in blank pursuant $&ction 55
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3-205(b)NMSA 1978.

55-3-110. Identification of person to whom instrument is payabilt

(&) The person to whom an instrument is initially payable is determined by the intent of
person, whether or not authorized, signing as, or in the name or behalf of, the issuer of t
instrument. The instrument is payable to the person intendételsygner even if that person
identified in the instrument by a name or other identification that is not that of the intende
person.If more than one person signs in the name or behalf of the issuer of an instrumel
all the signers do not intenkde same person as payee, the instrument is payable to any pe
intended by one or more of the signers.

(b) If the signature of the issuer of an instrument is made by automated means, such ¢
checkwriting machine, the payee of the instrument is determined by the intent of the per
who supplied the name or identification of the payee, whether @utiobrized to do so.

(c) A person to whom an instrument is payable may be identified in any way, including
name, identifying number, office, or account numlfeor the purpose of determining the hol
of an instrument, the following rules apply:

(1) If aninstrument is payable to an account and the account is identified only by numl
instrument is payable to the person to whom the account is paygateinstrument is payabls
to an account identified by number and by the namepefson, the instrument is payable to
named person, whether or not that person is the owner of the account identified by numl

(2) If aninstrument is payable to

(i) atrust, an estate, or a person described as trustee or representative of a trust or es
instrument is payable to the trustee, the representative, or a successor of either, whethe
the beneficiary or estate is also named,;

(i) a person described as agent or similar representative of a named or identified pers
instrument is payable to the represented person, the representative, or a successor of tr
representative;

(i)  afund or organization that is not a legal entity, the instrument is payable to a
representative of the members of the fund or organization; or

(iv) anoffice or to a person described as holding an office, the instrument is payable tc
named person, the incumbent of the office, or a successor to the incumbent.

(d) If an instrument is payable to two or more persons alternatively, it is payable to any
them and may be negotiated, discharged, or enforced by any or all of them in possessio
instrument. If an instrument is payable to two or more persooisalternatively, it is payable t
all of them and may be negotiated, discharged, or enforced only by all of thaminstrumen
payable to two or more persons is ambiguous as to whether it is payable to the persons
alternatively, the instrument ispable to the persons alternatively.
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55-3-111. Place of paymen

Except as otherwise provided for items in Article 4, an instrument is payable at the place
payment stated in the instrumeritno place of payment is stated, an instrument is payable
the address of the drawee or maker stated in the instruthert.address is stated, the place
payment is the place of business of the drawee or m#fkedrawee or maker has more thar
one place of business, the place of payment is any place of business of the drawee or 1r
chosen by the person entitled to@ck the instrument. If the drawee or maker has no plac
business, the place of payment is the residence of the drawee or maker.

55-3-112. Interest

(@) Unless otherwise provided in the instrument, (i) an instrument is not payable with ir
and (ii) interest on an interelsearing instrument is payable from the date of the instrumen

(b) Interest may be stated in an instrument as a fixed or variable amount of money or i
be expressed as a fixed or variable rate or rates. The amount or rate of interest may be :
described in the instrument in any manner and may reqdi@enee to information not
contained in the instrumentt an instrument provides for interest, but the amount of intere:
payable cannot be ascertained from the description, interest is payable at the judgment |
effect at the place of payment oetmstrument and at the time interest first accrues.

55-3-113. Date of instrument

(& Aninstrument may be antedated or postdafitke date stated determines the time of
payment if the instrument is payable at a fixed period after dateept as provided in
Subsection (c) obection 554-401 NMSA 1978, an instrument payable on demand is not
payable before the date of the instrument.

(b) If an instrument is undated, its date is the date of its issue or, in the case of an unis
instrument, the date it first comes into possession of a holder.

55-3-114. Contradictory terms of instrument.

If an instrument contains contradictory terms, typewritten terms prevail over printed term
handwritten terms prevail over both, and words prevail over numbers.
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55-3-115. Incomplete instrument

(@ "Incomplete instrument” means a signed writing, whether or not issued by the signe
contents of which show at the time of signing that it is incomplete but that the signer inte
to be completed by the addition of words or numbers.

(b) Subject to Subsection (c), if an incomplete instrument is an instrumentSectern 553-
104NMSA 1978, it may be enforced according to its terms if it is not completed, or accot
its terms as augmented by completidginan incomplete instrument is not an instrument und
Section 553-104NMSA 1978, but, after completion, the requirementSettion 553-104
NMSA 1978 are met, the instrument may be enforced according to its terms as augment
completion.

(c) If words or numbers are added to an incomplete instrument without authority of the
there is an alteration of the incomplete instrument uSdetion 553-407 NMSA 1978.

(d) The burden of establishing that words or numbers were added to an incomplete ins
without authority of the signer is on the person asserting the lack of authority.

55-3-116. Joint and several liability: contribution.

(&) Except as otherwise provided in the instrument, two or more persons who have the
liability on an instrument as makers, drawers, acceptors, indorsers who indorse as joint |
anomalous indorsers are jointly and severally liable in thaaiypin which they sign.

(b) Except as provided in Secti@®®3-419(e)NMSA 1978 or by agreement of the affectec
parties, a party having joint and several liability who pays the instrument is entitled to rec
from any party having the same joint and several liability contribution in accordance with
applicable law.

55-3-117. Other agreements affecting instrumen

Subject to applicable law regarding exclusion of proof of contemporaneous or previous
agreements, the obligation of a party to an instrument to pay the instrument may be moc
supplemented, or nullified by a separate agreement of the obligor anada eetiied to
enforce the instrument, if the instrument is issued or the obligation is incurred in reliance
agreement or as part of the same transaction giving rise to the agre@méme. extent an
obligation is modified, supplemented, or nidld by an agreement under this section, the
agreement is a defense to the obligation.

55-3-118. Statute of limitations

(&) Except as provided in Subsection (e), an action to enforce the obligation of a party
note payable at a definite time must be commenced within six years after the due date o
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stated in the note or, if a due date is accelerated, vathiyears after the accelerated due da

(b) Except as provided in Subsection (d) or (e), if demand for payment is made to the |
of a note payable on demand, an action to enforce the obligation of a party to pay the nc
be commenced within six years after the demdhdo demanddr payment is made to the
maker, an action to enforce the note is barred if neither principal nor interest on the note
been paid for a continuous period of ten years.

(c) Except as provided in Subsection (d), an action to enforce the obligation of a party
unaccepted draft to pay the draft must be commenced within three years after dishonor
draft or ten years after the date of the draft, whichever pexpiles first.

(d) An action to enforce the obligation of the acceptor of a certified check or the issuer
teller's check, cashier's check, or traveler's check must be commenced within three year
demand for payment is made to the acceptor or issuer, essbenay be.

(e) An action to enforce the obligation of a party to a certificate of deposit to pay the

instrument must be commenced within six years after demand for payment is made to tt
but if the instrument states a due date and the maker is not refguoay before that date, the
six-year period begins when a demand for payment is in effect and the due date has pas

() An action to enforce the obligation of a party to pay an accepted draft, other than a
certified check, must be commenced (i) within six years after the due date or dates state
draft or acceptance if the obligation of the acceptor is payalaalefinite time, or (ii) within s|
years after the date of the acceptance if the obligation of the acceptor is payable on dern

(g) Unless governed by other law regarding claims for indemnity or contribution, an ac
for conversion of an instrument, for money had and received, or like action based on cor
(i) for breach of warranty, or (iii) to enforce an obligatj duty, or right arising under this
article and not governed by this section must be commenced within three years after the
action accrues.

55-3-119. Notice of right to defend action

In an action for breach of an obligation for which a third person is answerable over purst
Chapter 55, Article 3 or 4 NMSA 1978, the defendant may give the third person notice o
litigation in a record, and the person notified may then give aimitice to any other person
who is answerable ovelif the notice states(i) that the person notified may come in and
defend; and (ii) that failure to do so will bind the person notified in an action later brough
person giving the notice asany determination of fact common to the two litigations, the
person notified is so bound unless after seasonable receipt of the notice the person noti
come in and defend.

55-3-120 to 553-122. Repealed.
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55-3-201. Neqotiation

(&) "Negotiation" means a transfer of possession, whether voluntary or involuntary, of
instrument by a person other than the issuer to a person who thereby becomes its holde

(b) Except for negotiation by a remitter, if an instrument is payable to an identified pers
negotiation requires transfer of possession of the instrument and its indorsement by the
holder. If an instrument is payable to bearer, it may be negotlatdthnsfer of possession
alone.

55-3-202. Neqgotiation subject to rescissio

(&) Negotiation is effective even if obtained (i) from an infant, a corporation exceeding
powers, or a person without capacity, (ii) by fraud, duress, or mistake, or (iii) in breach o
or as part of an illegal transaction.

(b) To the extent permitted by other law, negotiation may be rescinded or may be subj
other remedies, but those remedies may not be asserted against a subsequent holder in
course or a person paying the instrument in good faith and withowdéahge of facts that are
basis for rescission or other remedy.

55-3-203. Transfer of instrument; rights acquired by transfer

(@) Aninstrument is transferred when it is delivered by a person other than its issuer fc
purpose of giving to the person receiving delivery the right to enforce the instrument.

(b) Transfer of an instrument, whether or not the transfer is a negotiation, vests in the
transferee any right of the transferor to enforce the instrument, including any right as a h
due course, but the transferee cannot acquire rights oflarhinldue course by a transfer,
directly or indirectly, from a holder in due course if the transferee engaged in fraud or ille
affecting the instrument.

(c) Unless otherwise agreed, if an instrument is transferred for value and the transfere
not become a holder because of lack of indorsement by the transferor, the transferee ha
specifically enforceable right to the unqualified indorsementetitansferor, but negotiation
the instrument does not occur until the indorsement is made.

(d) If a transferor purports to transfer less than the entire instrument, negotiation of the
instrument does not occulhe transferee obtains no rights under this article and has only
rights of a partial assignee.
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55-3-204. Indorsement

(@) "Indorsemeritmeans a signature, other than that of a signer as maker, drawer, or a
that alone or accompanied by other words is made on an instrument for the purpose of (
negotiating the instrument, (ii) restricting payment of the instrument, or (iii) ingundorser's
liability on the instrument, but regardless of the intent of the signer, a signature and its
accompanying words is an indorsement unless the accompanying words, terms of the
instrument, place of the signature, or other circumstances unasablgundicate that the
signature was made for a purpose other than indorsement. For the purpose of determini
whether a signature is made on an instrument, a paper affixed to the instrument is a part
instrument.

(b) "Indorser" means a person who makes an indorsen

(c) For the purpose of determining whether the transferee of an instrument is a holder,
indorsementhat transfers a security interest in the instrument is effective as an unqualifie
indorsement of the instrument.

(d) If an instrument is payable to a holder under a name that is not the name of the ho
indorsementnay be made by the holder in the name stated in the instrument or in the ho!
name or both, but signature in both names may be required by a person paying or taking
instrument for value or collection.

55-3-205. Special indorsement; blank indorsement; anomalous indorseme

(@) If anindorsement is made by the holder of an instrument, whether payable to an id
person or payable to bearer, and the indorsement identifies a person to whom it makes t
instrument payable, it is a "special indorsemefYhen specially indorsed, anstrument

becomes payable to the identified person and may be negotiated only by the indorseme|
person. The principles stated3ection 553-110NMSA 1978 apply to special indorsements

(b) If an indorsement is made by the holder of an instrument and it is not a special
indorsement, it is a "blank indorsemen¥When indorsed in blank, an instrument becomes
payable to bearer and may be negotiated by transfer of possession alone until specially
indorsed.

(c) The holder may convert a blank indorsenthiat consists only of a signature into a spe
indorsement by writing, above the signature of the indorser, words identifying the persor
whom the instrument is made payable.

(d) "Anomalous indorsement" meansiadorsement made by a person who is not the ho
of the instrumentAn anomalous indorsement does not affect the manner in which the
instrument may be negotiated.

55-3-206. Restrictive indorsemen

(@) Anindorsemenlimiting payment to a particular person or otherwise prohibiting furth
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transfer or negotiation of the instrument is not effective to prevent further transfer or neg
of the instrument.

(b) Anindorsemenstating a condition to the right of the indorsee to receive payment dc
affect the right of the indorsee to enforce the instrumamerson paying the instrument or
taking it for value or collection may disregard the condition, and the rightsadmidies of that
person are not affected by whether the condition has been fulfilled.

(c) If aninstrument bears an indorsement (i) described in Subsectiongbtridn 554-201
NMSA 1978, or (ii) in blank or to a particular bank using the words "for deposit", "for
collection”, or other words indicating a purpose of having the instrument collected by a b
the indorser or for a particular account, the following rules apply:

(1) A person, other than a bank, who purchases the instriahemt so indorsed converts tt
instrument unless the amount paid for the instrument is received by the indorser or appli
consistently with the indorsement.

(2) A depositary bank that purchases the instrument or takes it for collection when so i
converts the instrument unless the amount paid by the bank with respect to the instrume
received by the indorser or applied consistently with the sefoent.

(3) A payorbank that is also the depositary bank or that takes the instrument for imme:
payment over the counter from a person other than a collecting bank converts the instrul
unless the proceeds of the instrument are received by the indorser or applisteciysvith
the indorsement.

(4) Except as otherwise provided in Paragraph (3), a payor bank or intermediary bank
disregard the indorsement and is not liable if the proceeds of the instrument are not rece
theindorser or applied consistently with the indorsement.

(d) Except for an indorsement covered by Subsection (c), if an instrument bears an
indorsement using words to the effect that payment is to be made to the iredoaggnt,
trustee, or other fiduciary for the benefit of the indorser or another person, the following 1
apply:

(1) Unless there is notice of breach of fiduciary duty as providé&skation 553-307 NMSA
1978, a person who purchases the instrument from the indorsee or takes the instoumniat
indorsee for collection or payment may pay the proceeds of payment or the value given-

instrument to the indorsee without regard to whether the indorsee violates a fiduciary du
indorser.

(2) A subsequent transferee of the instrument or person who pays the instrument is ne
given notice nor otherwise affected by the restriction in the indorsement unless the trans
payor knows that the fiduciary dealt with the instrumentsopibceeds in breach of fiduciary
duty.

(e) The presence on an instrument of an indorsetmeenhich this section applies does not
prevent a purchaser of the instrument from becoming a holder in due course of the instrt
unless the purchaser is a converter under Subsection (c) or has notice or knowledge of |
fiduciary duty as statechiSubsection (d).

() In an action to enforce the obligation of a party to pay the instrument, the obligor he
defense if payment would violate an indorsement to which this section applies and the p
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is not permitted by this section.

55-3-207. Reacquisitior

Reacquisition of an instrument occurs if it is transferred to a former holder, by negotiatiol
otherwise. A former holder who reacquires the instrument may cancel indorsements ma
the reacquirer first became a holder of the instrument. If thesiaticn causes the instrumen
to be payable to the reacquirer or to bearer, the reacquirer may negotiate the instiument
indorser whose indorsement is canceled is discharged, and the discharge is effective ag
subsequent holder.

55-3-208. Repealed.

55-3-301. Person entitled to enforce instrumen

"Person entitled to enforce" an instrument means (i) the holder of the instrument, (ii) a
nonholderin possession of the instrument who has the rights of a holder, or (iii) a person
possession of the instrument who is entitled to enforce the instrument pursBaatioo 553-
3090r 55-3-418(d)NMSA 1978. A person may be a person entitled to enforce the instrum
even though the person is not the owner of the instrument or is in wrongful possession c
instrument.

55-3-302. Holder in due course

(@) Subject to Subsection (c) aB@ction 553-106(d)NMSA 1978, "holder in due course"
means the holder of an instrument if:

(1) the instrument when issued or negotiated to the holder does not bear such appare!
evidence of forgery or alteration or is not otherwise so irregular or incomplete as to call i
question its authenticity; and

(2) the holder took the instrument (i) for value, (ii) in good faith, (iii) without notice that
instrument is overdue or has been dishonored or that there is an uncured default with re
payment of another instrument issued as part of the sanes, (iv) without notice that the
instrument contains an unauthorized signature or has been altered, (v) without notice of
claim to the instrument described3ection 553-306 NMSA 1978, and (vi) without notice the
any party has a defense or claim in recoupment descriti&etiion 553-305(a)NMSA 1978.

(b) Notice of discharge of a party, other than discharge in an insolvency proceeding, is
notice of a defense under Subsection (a), but discharge is effective against a person wh
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a holder in due course with notice of the dischai@eblic fling or recording of a document
does not of itself constitute notice of a defense, claim in recoupment, or claim to the
instrument.

(c) Except to the extent a transferor or predecessor in interest has rights as a holder ir
course, a person does not acquire rights of a holder in due course of an instrument take|
legal process or by purchase in an execution, bankruptcyeditor's sale or similar proceedi
(ii) by purchase as part of a bulk transaction not in ordinary course of business of the tra
or (iii) as the successor in interest to an estate or other organization.

(d) If, underSection 553-303(aj1) NMSA 1978, the promise of performance that is the
consideration foan instrument has been partially performed, the holder may assert rights
holder in due course of the instrument only to the fraction of the amount payable under t
instrument equal to the value of the partial performance divided by the valuepobthised
performance.

(e) If (i) the person entitled to enforce an instrument has only a security interest in the
instrument and (ii) the person obliged to pay the instrument has a defense, claim in reco
or claim to the instrument that may be asserted against thenp@ho granted the security
interest, the person entitled to enforce the instrument may assert rights as a holder in du
only to an amount payable under the instrument which, at the time of enforcement of the
instrument, does not exceed the amanirihe unpaid obligation secured.

() To be effective, notice must be received at a time and in a manner that gives a reas
opportunity to act on it.

(g) This section is subject to any law limiting status as a holder in due course in partict
classes of transactions.

55-3-303. Value and consideratior
(@ Aninstrument is issued or transferred for value

(1) theinstrument is issued or transferred for a promise of performance, to the extent
promise has been performed;

(2) the transferee acquires a security interest or other lien in the instrument other than
obtained by judicial proceeding;

(3) the instrument is issued or transferred as payment of, or as security for, an antece
claim against any person, whether or not the claim is due;

(4) the instrument is issued or transferred in exchange for a negotiable instrum

(5) theinstrument is issued or transferred in exchange for the incurring of an irrevocab
obligation to a third party by the person taking the instrument.

(b) "Consideration” means any consideration sufficient to support a simple corithact.
drawer or maker of an instrument has a defense if the instrument is issued without
consideration.If an instrument is issued for a promise of performance, sueichas a defens
to the extent performance of the promise is due and the promise has not been peifame:
instrument is issued for value as stated in Subsection (a), the instrument is also issued f
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consideration.

55-3-304. Overdue instrument

(&) Aninstrument payable on demand becomes overdue at the earliest of the following
times:

(1) on the day after the day demand for payment is duly m:
(2) if the instrument is a check, ninety days after its date

(3) if the instrument is not a check, when the instrument has been outstanding for a pe
time after its date which is unreasonably long under the circumstances of the particular ¢
light of the nature of the instrument and usage of the trade.

(b) With respect to an instrument payable at a definite time the following rules a

(1) If the principal is payable in installments and a due date has not been accelerated,
instrument becomes overdue upon default under the instrument for nonpayment of an
installment, and the instrument remains overdue until the default is cured.

(2) If the principal is not payable in installments and the due date has not been accelel
instrument becomes overdue on the day after the due date.

(3) If a due date with respect to principal has been accelerated, the instrument becom
overdue on the day after the accelerated due date.

(c) Unless the due date of principal has been accelerated, an instrument does not bec
overdue if there is default in payment of interest but no default in payment of principal.

55-3-305. Defenses and claims in recoupmer

(&) Except as otherwise provided in this section, the right to enforce the obligation of a
to pay an instrument is subject to the following:

(1) a defense of the obligor based di):infancy of the obligor to the extent it is a defense
a simple contract; (ii) duress, lack of legal capacity or illegality of the transaction that, un
other law, nullifies the obligation of the obligdiij) fraud that induced the obligor to sign the
instrument with neither knowledge nor reasonable opportunity to learn of its character or
essential terms; or (iv) discharge of the obligor in insolvency proceedings;

(2) adefense of the obligor stated in another section of Chiaftérticle 3 NMSA 1978 or
defense of the obligor that would be available if the person entitled to enforce the instrun
were enforcing a right to payment under a simple contract; and

(3) aclaim in recoupment of the obligor against the original payee of the instrument if t
claim arose from the transaction that gave rise to the instrument; but the claim of the obl
may be asserted against a transferee of the instrument only to reglacedaint owing on the
instrument at the time the action is brought.
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(b) The right of a holder in due course to enforce the obligation of a party to pay the

instrument is subject to defenses of the obligor stated in Subseg{ibndfethis section, but is
not subject to defenses of the obligor stated in Subsection (a)(2) of this section or claims
recoupment stated in Subsection (a)(3) of this section against a person other than the he

(c) Except as stated in Subsection (d) of this section, in an action to enforce the obliga
party to pay the instrument, the obligor shall not assert against the person entitled to enf
instrument a defense, claim in recoupment or ctaithe instrument (Sectidgb-3-306 NMSA
1978) of another person, but the other person's claim tagtrarinent may be asserted by th
obligor if the other person is joined in the action and personally asserts the claim against
person entitled to enforce the instrumeAh obligor is not obliged to pay the instrument if tt
person seeking enforcemanitthe instrument does not have rights of a holder in due cours
the obligor proves that the instrument is a lost or stolen instrument.

(d) In an action to enforce the obligation of an accommodation party to gagteument, the
accommodation party may assert against the person entitled to enforce the instrument a
defense or claim in recoupment under Subsection (a) of this section that the accommodi:
could assert against the person entitled to enforcash@ment, except the defenses of
discharge in insolvency proceedings, infararyd lack of legal capacity.

(e) Inaconsumer transaction, if law other than this chapter requires that an instrumen
a statement to the effect that the rights of a holder or transferee are subject to a claim or
defense that the issuer could assert against the orggae and the instrument does not
include such a statement:

(1) the instrument has the same effect as if the instrument included such a st

(2) the issuer may assert against the holder or transferee all claims and defenses that
have been available if the instrument had included such a statement; and

(3) theextent to which claims may be asserted against the holder or transferee is dete!
as if the instrument included such a statement.

If an instrument includes or is deemed to include a statement under this subsection, a he
transferee who is liable under the statement to the issuer, but who is not the seller of the
services, shall be entitled to full indemnity from thkesdor any liability under the statement
incurred by the holder or transferee that results from the issuer's claims or defenses aga
seller, plus reasonable attorney fe&se provision in this section for express indemnity doe
not affect any ght of indemnity, subrogation or recovery to which a holder or transferee r
entitled under a contract or other laWwhis section is not intended to provide a holder or
transferee indemnity from the seller with respect to the holder or transfereetdidbility to
the issuer for the holder or transferee's own actionable misconduct unrelated to derivativ
liability under the statement.

() This section is subject to law other than this article that establishes a different rule 1
consumer transactions.

55-3-306. Claims to an instrumenti

A person taking an instrument, other than a person having rights of a holder in due cour:
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subject to a claim of a property or possessory right in the instrument or its proceeds, incl
claim to rescind a negotiation and to recover the instruoreatg proceedsA person having
rights of a holder in due course takes free of the claim to the instrument.

55-3-307. Notice of breach of fiduciary duty
(@) In this section:

(1) “fiduciary" means an agent, trustee, partner, corporate officer or director, or other
representative owing a fiduciary duty with respect to an instrument; and

(2) ‘"representegherson” means the principal, beneficiary, partnership, corporation, or o
person to whom the duty stated in Paragraph (1) is owed.

(b) If (i) an instrument is taken from a fiduciary for payment or collection or for value, (i
taker has knowledge of the fiduciary status of the fiduciary, and (iii) the represented pers
makes a claim to the instrument or its proceeds on thie thaat the transaction of the fiducial
is a breach of fiduciary duty, the following rules apply:

(1) Notice of breach of fiduciary duty by the fiduciary is notice of the claim of the repre:
person.

(2) Inthe case of an instrument payable to the represented person or the fiduciary as :
taker has notice of the breach of fiduciary duty if the instrument is (i) taken in payment of
security for a debt known by the taker to be the paistebt of the fiduciary, (ii) taken in a
transaction known by the taker to be for the personal benefit of the fiduciary, or (iii) depo
an account other than an account of the fiduciary, as such, or an account of the represel
person.

(3) If aninstrument is issued by the represented person or the fiduciary as such, and r
payable to the fiduciary personally, the taker does not have notice of the breach of fiduci
unless the taker knows of the breach of fiduciary duty.

(4) If aninstrument is issued by the represented person or the fiduciary as such, to the
payee, the taker has notice of the breach of fiduciary duty if the instrument is (i) taken in
payment of or as security for a debt known by the takbetihne personal debt of the fiduciar
(ii) taken in a transaction known by the taker to be for the personal benefit of the fiduciar
(iii) deposited to an account other than an account of the fiduciary, as such, or an accoui
represented person

55-3-308. Proof of signatures and status as holder in due cour

(@) In an action with respect to an instrument, the authenticity of, and authority to make
signature on the instrument is admitted unless specifically denied in the pleddihgs.
validity of a signature is denied in the pleadings, the buoflestablishing validity is on the
person claiming validity, but the signature is presumed to be authentic and authorized ur
action is to enforce the liability of the purported signer and the signer is dead or incompe
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the time of trial of lhe issue of validity of the signatur#d.an action to enforce the instrument
brought against a person as the undisclosed principal of a person who signed the instrur
party to the instrument, the plaintiff has the burden of establishing thdetendant is liable c
the instrument as a represented person ubeetion 553-402(a)NMSA 1978.

(b) If the validity of signatures is admitted or proved and there is compliance with Subs
(a), a plaintiff producing the instrument is entitled to payment if the plaintiff proves entitle
to enforce the instrument undeection 553-301 NMSA 1978, unless the defendant proves .
defense or claim in recoupmerit.a defense or cle in recoupment is proved, the right to
payment of the plaintiff is subject to the defense or claim, except to the extent the plainti
proves that the plaintiff has rights of a holder in due course which are not subject to the
or claim.

55-3-309. Enforcement of lost, destroyed, or stolen instrumel

(&) A person not in possession of an instrument is entitled to enforce the instrument if (
person was in possession of the instrument and entitled to enforce it when loss of posse
occurred, (ii) the loss of possession was not the resultrahsfer by the person or a lawful
seizure, and (iii) the person cannot reasonably obtain possession of the instrument beca
instrument was destroyed, its whereabouts cannot be determined, or it is in the wrongful
possession of an unknown persoragrerson that cannot be found or is not amenable to se
of process.

(b) A person seeking enforcement of an instrument under Subsection (a) must prove t
of the instrument and the person's right to enforce the instrurtiehat proof is madeSection
55-3-308NMSA 1978 applies to the case as if the person seeking enforcement had prod
instrument. The court may not enter judgment in favor of the person sgekiforcement unle
it finds that the person required to pay the instrument is adequately protected against los
might occur by reason of a claim by another person to enforce the instrument. Adequate
protection may be provided by any reasonable means

55-3-310. Effect of instrument on obligation for which taken

(@) Unless otherwise agreed, if a certified check, cashier's check, or teller's check is ta
an obligation, the obligation is discharged to the same extent discharge would result if a
amount of money equal to the amount of the instrument wieea fa payment of the
obligation. Discharge of the obligation does not affect any liability that the obligor may he
an indorser of the instrument.

(b) Unless otherwise agreed and except as provided in Subsection (a), if a note or an
uncertified check is taken for an obligation, the obligation is suspended to the same exte
obligation would be discharged if an amount of money equal to thardrabthe instrument
were taken, and the following rules apply:

(1) Inthe case of an uncertified check, suspension of the obligation continues until dis
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of the check or until it is paid or certified. Payment or certification of the check results in
discharge of the obligation to the extent of the amount of the check.

(2) Inthe case of a note, suspension of the obligation continues until dishonor of the n
until it is paid. Payment of the note results in discharge of the obligation to the extent of t
payment.

(3) Except as provided in Paragraph (4), if the check or note is dishonored and the obl
the obligation for which the instrument was taken is the person entitled to enforce the
instrument, the obligee may enforce either the instrument or thgabbh. In the case of an
instrument of a third person which is negotiated to the obligee by the obligor, discharge «
obligor on the instrument also discharges the obligation.

(4) If the person entitled to enforce the instrument taken for an obligation is a person o
than the obligee, the obligee may not enforce the obligation to the extent the obligation i
suspended. If the obligee is the person entitled to enforgedinement but no longer has
possession of it because it was lost, stolen, or destroyed, the obligation may not be enfo
the extent of the amount payable on the instrument, and to that extent the obligee's right
the obligor are limited to éarcement of the instrument.

(c) If aninstrument other than one described in Subsection (a) or (b) is taken for an ok
the effect is (i) that stated in Subsection (a) if the instrument is one on which a bank is lie
maker or acceptor, or (ii) that stated in Subsecti) in any other case.

55-3-311. Accord and satisfaction by use of instrumer

(@) If a person against whom a claim is asserted proves that (i) that person in good fait
tendered an instrument to the claimant as full satisfaction of the claim, (ii) the amount of
claim was unliquidatedr subject to a bona fide dispute, and (iii) the claimant obtained pa’
of the instrument, the following subsections apply:

(b) Unless Subsection (c) applies, the claim is discharged if the person against whom-
claim is asserted proves that the instrument or an accompanying written communication
contained a conspicuous statement to the effect that the instrument wasdessdfull
satisfaction of the claim.

(c) Subject to Subsection (d), a claim is not discharged under Subsection (b) if either ¢
following applies:

(1) The claimant, if an organization, proves that (i) within a reasonable time before the
the claimant sent a conspicuous statement to the person against whom the claim is asse
communications concerning disputed debts, including arumgnt tendered as full satisfacti
of a debt, are to be sent to a designated person, office, or place, and (ii) the instrument ¢
accompanying communication was not received by that designated person, office, or ple

(2) The claimant, whether or not an organization, proves that within 90 days after payr
the instrument, the claimant tendered repayment of the amount of the instrument to the |
against whom the claim is asserted. This paragraph does not applgliithant is an
organization that sent a statement complying with Paragraph (1)(i).

(d) Aclaim is discharged if the person against whom the claim is asserted proves that
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reasonable time before collection of the instrument was initiated, the claimant, or an age
claimant having direct responsibility with respect to the disputed obligation, knew that th
instrument was tendered in full satisfaction of the claim.

55-3-312. Lost, destroyed or stolen cashier's check, teller's check or certified che
(@) In this sectior

(1) "check" means a cashier's check, teller's check or certified «

(2) "claimant” means a person who claims the right to receive the amount of a cashier
teller's check or certified check that was lost, destroyed or stolen;

(3) ‘"declaration of loss" means statement, made in a record under penalty of perjury, tc
effect that: (i) the declarer lost possession of a check; (ii) the declarer is the drawer or pa
the check, in the case of a certified check, or éneitter or payee of the check, in the case ¢
cashier's check or teller's check; (iii) the loss of possession was not the result of a transf
declarer or a lawful seizure; and (iv) the declarer cannot reasonably obtain possession ¢
check beause the check was destroyed, its whereabouts cannot be determined or it is in
wrongful possession of an unknown person or a person that cannot be found or is not ar
to service of process; and

(4) T"obligatedbank" means the issuer of a cashier's check or teller's check or the accej
certified check.

(b) A claimant may assert a claim to the amount of a check by a communication to the
obligated bank describing the check with reasonable certainty and requesting payment ¢
amount of the check, if(i) the claimant is the drawer or payee of aifiet check or the
remitter or payee of a cashier's check or teller's check; (i) the communication contains o
accompanied by a declaration of loss of the claimant with respect to the check; (iii) the
communication is received at a time and in a maafferding the bank a reasonable time to
on it before the check is paid; and (iv) the claimant provides reasonable identification if
requested by the obligated bariBelivery of a declaration of loss is a warranty of the truth «
the statements made the declarationlf a claim is asserted in compliance with this subsec
the following rules apply:

(1) the claim becomes enforceable at the latepfthe time the claim is asserted; or (ii) tt
ninetieth day following the date of the check, in the case of a cashier's check or teller's ¢
the ninetieth day following the date of the aceepe in the case of a certified check;

(2) until the claim becomes enforceable, it has no legal effect and the obligated bank r
the check or, in the case of a teller's check, may permit the dtaywag the checkPayment tc
a person entitled to enforce the check discharges all liability of the obligated bank with re
to the check;

(3) if the claim becomes enforceable before the check is presented for payment, the ol
bank is not obliged to pay the check; and

(4) when the claim becomes enforceable, the obligated bank becomes obliged to pay -
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amount of the check to the claimant if payment of the check has not been made to a per
entitled to enforce the checlSubject to SectioB5-4-302NMSA 1978, payment to the claim
discharges all liability of the obligated bank with respect to the check.

(c) If the obligated bank pays the amount of a check to a claimant 8atieection (b)(4) of
this section and the check is presented for payment by a person having rights of a holde
course, the claimant is obliged t@) refund the payment to the obligated bank if the check
paid; or (ii) pay the amount of the cleo the person having rights of a holder in due cours
the check is dishonored.

(d) If a claimant has the right to assert a claim under Subsection (b) of this section anc
a person entitled to enforce a cashier's check, teller's check or certified check that is lost
destroyed or stolen, the claimant may assert rightsreghect to the check either under this
section or Sectiof5-3-309NMSA 1978.

55-3-401. Signature

(@) A person is not liable on an instrument unless (i) the person signed the instrument,
the person is represented by an agent or representative who signed the instrument and-
signature is binding on the represented person Beldion 553-402NMSA 1978.

(b) A signature may be made (i) manually or by means of a device or machine, and (ii)
use of any name, including a trade or assumed name, or by a word, mark, or symbol exe
adopted by a person with present intention to authenticateiagwrit

55-3-402. Signature by representative

(@) If a person acting, or purporting to act, as a representative signs an instrument by ¢
either the name of the represented person or the name of the signer, the represented pe
bound by the signature to the same extent the represemseth peould be bound if the signat
were on a simple contraclf the represented person is bound, the signature of the represe
is the "authorized signature of the represented person” and the represented person is lie
instrument, whethesr not identified in the instrument.

(b) If a representative signs the name of the representative to an instrument and the si
is an authorized signature of the represented person, the following rules apply:

(1) If the form of the signature shows unambiguously that the signature is made on be
the represented person who is identified in the instrument, the representative is not liabl
instrument.

(2) Subject to Subsection (c), if (i) the form of the signature does not show unambiguo
that the signature is made in a representative capacity or (ii) the represented person is n
identified in the instrument, the representative is liable omtteument to a holder in due
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course that took the instrument without notice that the representative was not intended t
liable on the instrumentWith respect to any other person, the representative is liable on t
instrument unless the representatproves that the original parties did not intend the
representative to be liable on the instrument.

(c) If arepresentative signs the name of the representative as drawer of a check witho
indication of the representative status and the check is payable from an account of the
represented person who is identified on the check, the signer is netdratiie check if the
signature is an authorized signature of the represented person.

55-3-403. Unauthorized signature

(@) Unless otherwise provided in this article or Article 4, an unauthorized signature is
ineffective except as the signature of the unauthorized signer in favor of a person who in
faith pays the instrument or takes it for valen unauthorizedignature may be ratified for al
purposes of this article.

(b) If the signature of more than one person is required to constitute the authorized sic
of an organization, the signature of the organization is unauthorized if one of the require:
signatures is lacking.

(c) The civil or criminal liability of a person who makes an unauthorized signature is nc
affected by any provision of this article which makes the unauthorized signature effective
purposes of this article.

55-3-404. Impostors: fictitious payee:

(@) If animpostor, by use of the mails or otherwise, induces the issuer of an instrumen
issue the instrument to the impostor, or to a person acting in concert with the impostor, k
impersonating the payee of the instrument or a person authaviaetifor the payee, an
indorsement of the instrument by any person in the name of the payee is effective as the
indorsement of the payee in favor of a person who, in good faith, pays the instrument or
for value or for collection.

(b) If (i) a person whose intent determines to whom an instrument is pg$autgon55-3-
110(a)or (b) NMSA 1978) does not intend the person identified as payee to have any int
the instrument, or (ii) the person identified as payee of an instrument is a fictitious persol
following rules apply until the instrument is negoteht®y special indorsement:

(1) Any person in possession of the instrument is its hol

(2) Anindorsement by any person in the name of the payee stated in the instrument is
effective as thendorsement of the payee in favor of a person who, in good faith, pays the
instrument or takes it for value or for collection.

(c) Under Subsection (a) or (b), an indorsemgmhade in the name of a payee if (i) itis
in a name substantially similar to that of the payee or (ii) the instrument, whether or not
indorsed, is deposited in a depositary bank to an account in a name substantially similar
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of the payee.

(d) With respect to an instrument to which Subsection (a) or (b) applies, if a person pa
instrument or taking it for value or for collection fails to exercise ordinary care in paying ¢
taking the instrument and that failure substantially ¢ouates to loss resulting from payment
the instrument, the person bearing the loss may recover from the person failing to exerci
ordinary care to the extent the failure to exercise ordinary care contributed to the loss.

55-3-405. Employer's responsibility for fraudulent indorsement by employe:

(@ In this section:

(1) "employee" includes an independent contractor and employee of an independent
contractor retained by the employer;

(2) "fraudulent indorsemehimeans (i) in the case of an instrument payable to the emplc
forged indorsement purporting to be that of the employer, or (ii) in the case of an instrunr
with respect to which the employer is the issuer, a forged indorsement purporting todbe t
the person identified as payee; and

(3) ‘"responsibility" with respect to instruments means authority (i) to sign or indorse
instruments on behalf of the employer, (ii) to process instruments received by the emplo
bookkeeping purposes, for deposit to an account, or for other idigpo§ii) to prepare or
process instruments for issue in the name of the employer, (iv) to supply information
determining the names or addresses of payees of instruments to be issued in the name
employer, (v) to control the disposition of instremts to be issued in the name of the emplo
or (vi) to act otherwise with respect to instruments in a responsible capd&#gponsibility”
does not include authority that merely allows an employee to have access to instrument:
blank or incompleténstrument forms that are being stored or transported or are a part of
incoming or outgoing mail, or similar access.

(b) For the purpose of determining the rights and liabilities of a person who, in good fa
pays an instrument or takes it for value or for collection, if an employer entrusted an emg
with responsibility with respect to the instrument and thpleyee or a person acting in conc
with the employee makes a fraudulent indorsement of the instrument, the indorsement is
effective as the indorsement of the person to whom the instrument is payable if it is mad
name of that persorif the persa paying the instrument or taking it for value or for collectic
fails to exercise ordinary care in paying or taking the instrument and that failure substant
contributes to loss resulting from the fraud, the person bearing the loss may recoveefron
person failing to exercise ordinary care to the extent the failure to exercise ordinary care
contributed to the loss.

(c) Under Subsection (b), an indorsemmsntade in the name of the person to whom an
instrument is payable if (i) it is made in a name substantially similar to the name of that
or (ii) the instrument, whether or not indorsed, is deposited in a depositary bank to an ac
a name suhantially similar to the name of that person.
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55-3-406. Negligence contributing to forged signature or alteration of instrumer

(@) A person whose failure to exercise ordinary care substantially contributes to an alte
of an instrument or to the making of a forged signature on an instrument is precluded fro
asserting the alteration or the forgery against a person whogahfaith, pays the instrument
takes it for value or for collection.

(b) Under Subsection (a), if the person asserting the preclusion fails to exercise ording
in paying or taking the instrument and that failure substantially contributes to loss, the lo:
allocated between the person precluded and the persentiag the preclusion according to tl
extent to which the failure of each to exercise ordinary care contributed to the loss.

(c) Under Subsection (a), the burden of proving failure to exercise ordinary care is on
person asserting the preclusion. Under Subsection (b), the burden of proving failure to e
ordinary care is on the person precluded.

55-3-407. Alteration.

(&) "Alteration" means (i) an unauthorized change in an instrument that purports to mo
any respect the obligation of a party, or (ii) an unauthorized addition of words or number
other change to an incomplete instrument relating to the dibligaf a party.

(b) Except as provided in Subsection (c), an alteration fraudulently made discharges a
whose obligation is affected by the alteration unless that party assents or is precluded fr
asserting the alteratioNo other alteration discharges a paegd the instrument may be
enforced according to its original terms.

(c) A payor bank or drawee payimgfraudulently altered instrument or a person taking it
value, in good faith and without notice of the alteration, may enforce rights with respect t
instrument (i) according to its original terms, or (ii) in the case of an incomplete instrume
atered by unauthorized completion, according to its terms as completed.

55-3-408. Draweenot liable on unaccepted draft

A check or other draft does not of itself operate as an assignment of funds in the hands
drawee available for its payment, and the drawee is not liable on the instrument until the
accepts it.

55-3-409. Acceptance of draft; certified checl

(&) "Acceptance" means the drawee's signed agreement to pay a draft as présamistdbe
written on the draft and may consist of the drawee's signature alaceptance may be mad
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at any time and becomes effective when notification pursuansttmctions is given or the
accepted draft is delivered for the purpose of giving rights on the acceptance to any pers

(b) A draft may be accepted although it has not been signed by the drawer, is otherwis
incomplete, is overdue, or has been dishonored.

(c) If adraftis payable at a fixed period after sight and the acceptor fails to date the
acceptance, the holder may complete the acceptance by supplying a date in good faith.

(d) "Certified check” means a check accepted by the bank on which it is dhawaptance
may be made as stated in Subsection (a) or by a writing on the check which indicates th
check is certified. The drawee of a check has no obligation ifydee check, and refusal to
certify is not dishonor of the check.

55-3-410. Acceptance varying drafi

(@) If the terms of a drawee's acceptance vary from the terms of the draft as presented
holder may refuse the acceptance and treat the draft as dishohotieat case, the drawesay
cancel the acceptance.

(b) The terms of a draft are not varied by an acceptance to pay at a particular bank or
the United States, unless the acceptance states that the draft is to be paid only at that b
place.

(c) If the holder assents to an acceptance varying the terms of a draft, the obligation o
drawer and indorser that does not expressly assent to the acceptance is discharged.

55-3-411. Refusal to pay cashier's checks, teller's checks, and certified che

(@) In this section, "obligated bank" means the acceptor of a certified check or the issu
cashier's check or teller's check bought from the issuer.

(b) If the obligated bank wrongfully (i) refuses to pay a cashier's check or certified che«
stops payment of a teller's check, or (iii) refuses to pay a dishonored teller's check, the p
asserting the right to enforce the check is entittecbimpensation for expenses and loss of
interest resulting from the nonpayment and may recover consequential damages if the o
bank refuses to pay after receiving notice of particular circumstances giving rise to the
damages.

(c) Expenses or consequential damages under Subsection (b) are not recoverable if tt
of the obligated bank to pay occurs because (i) the bank suspends payments, (ii) the obl
bank asserts a claim or defense of the bank that it hasedds grounds to believe is availak
against the person entitled to enforce the instrument, (iii) the obligated bank has a reaso
doubt whether the person demanding payment is the person entitled to enforce the instri
(iv) payment is prohibéd by law.
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55-3-412. Obligation of issuer of note or cashier's chec

The issuer of a note or cashier's check or other draft drawn on the drawer is obliged to p
instrument (i) according to its terms at the time it was issued or, if not issued, at the time
came into possession of a holder, or (ii) if the@éssigned an incomplete instrument, accorc
to its terms when completed, to the extent stat&brtionss5-3-115and55-3-407 NMSA
1978. The obligation is owed to a person entitled to enforce the instrumemtaribdorser
who paid the instrument und8ection 553-415NMSA 1978.

55-3-413. Obligation of acceptol

(&) The acceptor of a draft is obliged to pay the draft (i) according to its terms at the tin
was accepted, even though the acceptance states that the draft is payable "as originally
equivalent terms, (ii) if the acceptance varies theseof the draft, according to the terms of
draft as varied, or (iii) if the acceptance is of a draft that is an incomplete instrument, acc
to its terms when completed, to the extent stat&kntions 55-115and55-3-407 NMSA
1978. The obligation is owed to a person entitled to enforce the draft or to the drawer or
indorser who paid the draft undgection 553-414or 55-3-415NMSA 1978.

(b) If the certification of a check or other acceptance of a draft states the amount certif
accepted, the obligation of the acceptor is that amdtii). the certification or acceptance dc
not state an amount, (ii) the amount of the inseanis subsequently raised, and (iii) the
instrument is then negotiated to a holder in due course, the obligation of the acceptor is
amount of the instrument at the time it was taken by the holder in due course.

55-3-414. Obligation of drawer
(@) This section does not apply to cashier's checks or other drafts drawn on the ¢

(b) If an unaccepted draft is dishonored, the drawer is obliged to pay the draft (i) accor
its terms at the time it was issued or, if not issued, at the time it first came into possessic
holder, or (i) if the drawer signed an incompletstiument, according to its terms when
completed, to the extent stateddactions 58-115and55-3-407 NMSA 1978. The obligation
is owed to a person entitled to enforce the draft or to an indorser who paidfthandea
Section 553-415NMSA 1978.

(c) If adraftis accepted by a bank, the drawer is discharged, regardless of when or by
acceptance was obtained.

(d) If adraftis accepted and the acceptor is not a bank, the obligation of the drawer to
draft if the draft is dishonored by the acceptor is the same as the obligation of an indorse
Section 553-415(a)and (c) NMSA 1978.

(e) If adraft states that it is drawn "without recourse™ or otherwise disclaims liability of
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drawer to pay the draft, the drawer is not liable under Subsection (b) to pay the draft if th
is not a check A disclaimer of the liability stateth Subsection (b) is not effective if the draff
a check.

(H If (i) a check is not presented for payment or given to a depositary bank for collectic
within thirty days after its date, (ii) the draws@spends payments after expiration of the thii
day period without paying the check, and (iii) because of the suspension of payments, tt
is deprived of funds maintained with the drawee to cover payment of the check, the drav
the extent depvied of funds may discharge its obligation to pay the check by assigning to
person entitled to enforce the check the rights of the drawer against the drawee with res
the funds.

55-3-415. Obligation of indorser

(@) Subject to Subsections (b), (c), and (d) an8dotion 553-419(d)NMSA 1978, if an
instrument is shonored, an indorser is obliged to pay the amount due on the instrument
according to the terms of the instrument at the time it was indorsed, or (i) if the indorser
indorsed an incomplete instrument, according to its terms when completed, tcetitestated
in Sections 58-115and55-3-407 NMSA 1978. The obligation of the indorser is owed to a
person entitled to enforce the instrument or to a subsequent indorser who paid the instrL
under this section.

(b) If an indorsement states that it is made "without recourse” or otherwise disclaims li
of the indorser, the indorser is not liable under Subsection (a) to pay the instrument.

(c) If notice of dishonor of an instrument is required3mction 553-503NMSA 1978 and
notice of dishaor complying with that section is not given to an indorser, the liability of th
indorser under Subsection (a) is discharged.

(d) If adraftis accepted by a bank after an indorsement is made, the liability of the ind
under Subsection (a) is discharged.

(e) Ifanindorser of a check is liable under Subsection (a) and the check is not present
payment, or given to a depositary bank for collection, within thirty days after the day the
indorsement was made, the liability of the indorser under Subsection (a) is discharged.

55-3-416. Transfer warranties

(@) A person who transfers an instrument for consideration warrants to the transferee ¢
the transfer is by indorsement, to any subsequent transferee that:

(1) the warrantor is a person entitled to enforce the instrum
(2) all signatures on the instrument are authentic and authori
(3) the instrument has not been altere

(4) the instrument is not subject to a defense or claim in recoupment of any party whic
be asserted against the warrantor; and
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(5) thewarrantor has no knowledge of any insolvency proceeding commenced with res
the maker or acceptor or, in the case of an unaccepted draft, the drawer.

(b) A person to whom the warranties under Subsection (a) are made and who took the
instrument in good faith may recover from the warrantor as damages for breach of warre
amount equal to the loss suffered as a result of the breach, but not arotlestlamount of the
instrument plus expenses and loss of interest incurred as a result of the breach.

(c) The warranties stated in Subsection (a) cannot be disclaimed with respect to
checks.Unless notice of a claim for breach of warranty is given to the warrantor within th
days after the claimant has reason to know of the breach and the idétitgywarrantor, the
liability of the warrantor under Subsection (b) is discharged to the extent of any loss cau:
the delay in giving notice of the claim.

(d) A cause of action for breach of warranty under this section accrues when the claim
reason to know of the breach.

55-3-417. Presentment warranties

(@) If an unaccepted draft is presented to the drawee for payment or acceptance and tl
drawee pays or accepts the draft, (i) the person obtaining payment or acceptance, at the
presentment, and (ii) a previous transferor of the draft, atrtteedf transfer, warrant to the
drawee making payment or accepting the draft in good faith that:

(1) the warrantor is, or was, at the time the warrantor transferred the draft, a person er
enforce the draft or authorized to obtain payment or acceptance of the draft on behalf of
entitled to enforce the draft;

(2) the draft has not been altered; ai

(3) the warrantor has no knowledge that the signature of the drawer of the draft is
unauthorized.

(b) A draweemaking payment may recover from any warrantor damages for breach of
warranty equal to the amount paid by the drawee less the amount the drawee received ¢
entitled to receive from the drawer because of the paynteriddition, the drawee is entitléal
compensation for expenses and loss of interest resulting from the breach. The right of th
to recover damages under this subsection is not affected by any failure of the drawee to
ordinary care in making paymernif.the drawee accepthé draft, breach of warranty is a
defense to the obligation of the acceptifithe acceptor makes payment with respect to the
draft, the acceptor is entitled to recover from any warrantor for breach of warranty the an
stated in this subsection.

(c) If adrawee asserts a claim for breach of warranty under Subsection (a) based on ¢
unauthorized indorsement of the draft or an alteration of the draft, the warrantor may def
proving that the indorsemeist effective undeBection 553-404 or 55-3-405NMSA 1978 or
the drawer is precluded undgection 553-406or 55-4-406 NMSA 1978 from asserting agair
the drawee the unauthiped indorsement or alteration.
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(d) If (i) a dishonored draft is presented for payment to the drawer or an indo(ggany
other instrument is presented for payment to a party obliged to pay the instrument, and (
payment is received, the following rules apply:

(1) The person obtaining payment and a prior transferor of the instrument warrant to tf
person making payment in good faith that the warrantor is, or was, at the time the warrai
transferred the instrument, a person entitled to enforce the instromaumhorized to obtain
payment on behalf of a person entitled to enforce the instrument.

(2) The person making payment may recover from any warrantor for breach of warran
amount equal to the amount paid plus expenses and loss of interest resulting from the b

(e) The warranties stated in Subsections (a) and (d) cannot be disclaimed with respect
checks.Unless notice of a claim for breach of warranty is given to the warrantor within th
days after the claimant has reason to know of the breach aiutitigy of the warrantor, the
liability of the warrantor under Subsection (b) or (d) is discharged to the extent of any los
caused by the delay in giving notice of the claim.

() A cause of action for breach of warranty under this section accrues when the claim
reason to know of the breach.

55-3-418. Payment or acceptance by mistak

(&) Except as provided in Subsection (c), if the drawee of a draft pays or accepts the d
the drawee acted on the mistaken belief that (i) payment of the draft had not been stopp
pursuant t&ection 554-403NMSA 1978 or (ii) the signature of the drawer of the draft was
authorized, the drawee may recover the amount of the draft from the persammtcowfor
whose benefit payment was made or, in the case of acceptance, may revoke the
acceptanceRights of the drawee under this subsection are not affected by failure of the «
to exercise ordinary care in paying or accepting the draft.

(b) Except as provided in Subsection (c), if an instrument has been paid or accepted b
mistake and the case is not covered by Subsection (a), the person paying or accepting r
the extent permitted by the law governing mistake and restitutioecfyer the payment fron
the person to whom or for whose benefit payment was made or (ii) in the case of accept
may revoke the acceptance.

(c) The remedies provided by Subsection (a) or (b) may not be asserted against a per:
took the instrument in good faith and for value or who in good faith changed position in r
on the payment or acceptancehis subsection does not linmémedies provided b$ection 55
3-4170r 55-4-407NMSA 1978.

(d) NotwithstandingSection 554-215NMSA 1978, if an instrument is paid or accepted b
mistake and the payor or acceptor recopagnent or revokes acceptance under Subsectic
or (b), the instrument is deemed not to have been paid or accepted and is treated as dis
and the person from whom payment is recovered has rights as a person entitled to enfol
dishonored insument.
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55-3-419. Instruments signed for accommodatior

(@) If aninstrument is issued for value given for the benefit of a party to the instrument
("accommodated party") and another party to the instrument ("accommodation party") si
instrument for the purpose of incurring liability on the instrunvattiout being a direct
beneficiary of the value given for the instrument, the instrument is signed by the accomn
party "for accommodation”.

(b) An accommodation party may sign the instrument as maker, drawer, acceptioreer
and, subject to Subsection (d) of this section, is obliged to pay the instrument in the cap:
which the accommodation party signehe obligation of an accommodation party may be
enforced notwithstanding any statute of frauds and whetheatdhe accommodation party
receives consideration for the accommodation.

(c) A person signing an instrument is presumed to be an accommodation party and the
notice that the instrument is signed for accommodation if the signature is an anomalous
indorsement or is accompanied by words indicating that the signer is astiugety or
guarantor with respect to the obligation of another party to the instrufagoépt as provided
in Section55-3-605NMSA 1978, the obligation of an accommodation party to pay the
instrument is not affected by the fact that the person enforcing the obligation had notice
the instrument was taken by that person that the accommodatiosigagy the instrument fc
accommodation.

(d) If the signature of a party to an instrument is accompanied by words indicating
unambiguously that the party is guaranteeing collection rather than payment of the oblig
another party to the instrument, the signer is obliged to pay the achoeion the instrument t
a person entitled to enforce the instrument onlyijfexecution of judgment against the othe
party has been returned unsatisfied; (ii) the other party is insolvent or in an insolvency
proceeding; (iii) the other party canrimg served with process; or (iv) it is otherwise appare
that payment cannot be obtained from the other party.

(e) If the signature of a party to an instrument is accompanied by words indicating that
party guarantees payment or the signer signs the instrument as an accommodation part
other manner that does not unambiguously indicate an intentgaratantee collection rather
than payment, the signer is obliged to pay the amount due on the instrument to a persor
to enforce the instrument in the same circumstances as the accommodated party would
obliged, without prior resort to the accorodated party by the person entitled to enforce the
instrument.

(H An accommodation party that pays the instrument is entitled to reimbursement fron
accommodated party and is entitled to enforce the instrument against the accommodate
party. In proper circumstances, an accommodation party may obtain retettjuires the
accommodated party to perform its obligations on the instrunfenaccommodated party thi
pays the instrument has no right of recourse against, and is not entitled to contribution fr
accommodation party.
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55-3-420. Conversion of instrument

(@) The law applicable to conversion of personal property applies to instrunfents.
instrument is also converted if it is taken by transfer, other than a negotiation, from a per
entitled to enforce the instrument or a bank makes or obtainsguayvith respect to the
instrument for a person not entitled to enforce the instrument or receive paykneadtion for
conversion of an instrument may not be brought by (i) the issuer or acceptor of the instrt
(ii) a payee or indorsee who didtrreceive delivery of the instrument either directly or throt
delivery to an agent or a quayee.

(b) In an action under Subsection (a), the measure of liability is presumed to be the an
payable on the instrument, but recovery may not exceed the amount of the plaintiff's inte
the instrument.

(c) A representative, other than a depositary bank, who has in good faith dealt with an
instrument or its proceeds on behalf of one who was not the person entitled to enforce tt
instrument is not liable in conversion to that person beyond the amioamy proceeds that it
has not paid out.

55-3-501. Presentmen

(@) "Presentment" means a demand made by or on behalf of a person entitled to enfor
instrument (i) to pay the instrument made to the drawee or a party obliged to pay the ins
or, in the case of a note or accepted draft payable at the bahk,lhank, or (ii) to accept a dr
made to the drawee.

(b) The following rules are subject to Article 4, agreement of the parties, and clbatiag
rules and the like:

(1) Presentment may be made at the place of payment of the instrument and must be
the place of payment if the instrument is payable at a bank in the United States; may be
any commercially reasonable means, including an oral, writtexlectronic communication; i
effective when the demand for payment or acceptance is received by the person to whoi
presentment is made; and is effective if made to any one of two or more makers, accept
drawees, or other payors.

(2) Upon demand of the person to whom presentment is made, the person making pre
must (i) exhibit the instrument, (ii) give reasonable identification and, if presentment is m
behalf of another person, reasonable evidence of authouy $0, and (iii) sign a receipt for
the instrument for any payment made or surrender the instrument if full payment is made

(3) Without dishonoring the instrument, the party to whom presentment is made may (|
the instrument for lack of a necessary indorsement, or (ii) refuse payment or acceptance
failure of the presentment to comply with the terms of the ing@nipan agreement of the
parties, or other applicable law or rule.
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(4) The party to whom presentment is made may treat presentment as occurring on th
business day after the day of presentment if the party to whom presentment is made has
established a cudff hour not earlier than 2:00 p.m. for the receipt aratessing of instrumen
presented for payment or acceptance and presentment is made afteoffib@ut.

55-3-502. Dishonor
(@) Dishonor of a note is governed by the following rule

(1) If the note is payable on demand, the note is dishonored if presentment is duly mau
maker and the note is not paid on the day of presentment.

(2) If the note is not payable on demand and is payable at or through a bank or the ter
the note require presentment, the note is dishonored if presentment is duly made and th
not paid on the day it becomes payable or the day of pres@ntniechever is later.

(3) If the note is not payable on demand and Paragraph (2) does not apply, the note is
dishonored if it is not paid on the day it becomes payabile.

(b) Dishonor of an unaccepted draft other than a documentary draft is governed by the
following rules:

(1) If acheckis duly presented for payment to the pagoik otherwise than for immediate
payment over the counter, the check is dishonored if the payor bank makes timely returr
check or sends timely notice of dishonor or nonpayment Beleion 554-301NMSA 1978 ol
55-4-302NMSA 1978, or becomes accountable for the amount of the check Sedsyn 554-
302NMSA 1978

(2) If adraftis payable on demand and Paragraph (1) does not apply, the draft is disht
presentment for payment is duly made to the drawee and the draft is not paid on the day
presentment.

(3) If adraftis payable on a date stated in the draft, the draft is dishonored if (i) preser
for payment is duly made to the drawee and payment is not made on the day the draft b
payable or the day of presentment, whichever is latdi) @resentment for acceptance is du
made before the day the draft becomes payable and the draft is not accepted on the day
presentment.

(4) |Ifadraftis payable on elapse of a period of time after sight or acceptance, the drai
dishonored if presentment for acceptance is duly made and the draft is not accepted on
of presentment.

(c) Dishonor of an unaccepted documentary draft occurs according to the rules stated
Subsection (b)(2), (3), and (4), except that payment or acceptance may be delayed witht
dishonor until no later than the close of the third business day ofdteeifollowing the day

on which payment or acceptance is required by those paragraphs.

(d) Dishonor of an accepted draft is governed by the following ru

(1) If the draft is payable on demand, the draft is dishonored if presentment for payme
duly made to the acceptor and the draft is not paid on the day of presentment.
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(2) If the draft is not payable on demand, the draft is dishonored if presentment for pay
duly made to the acceptor and payment is not made on the day it becomes payable or tt
presentment, whichever is later.

(e) Inany case in which presentment is otherwise required for dishonor under this sec
presentment is excused uné&sction 553-504 NMSA 1978, dishonor occurs without
presentment if the instrument is not duly accepted or paid.

(H If adraftis dishonored because timely acceptance of the draft was not made and tf
entitled to demand acceptance consents to a late acceptance, from the time of acceptan
draft is treated as never having been dishonored.

55-3-503. Notice of dishonol

(@) The obligation of an indorser stated3action 553-415(a)NMSA 1978 and the obligatic
of a drawer stated iSection 553-414(d)NMSA 1978 may not be enforced unless (i) the
indorser or drawer is given notice of dishonor of the instrument complying wstkebtion or
(if) notice of dishonor is excused undgzction 553-504(b)NMSA 1978.

(b) Notice of dishonor may be given by any person; may be given by any commercially
reasonable means, including an oral, written, or electronic communication; and is sufficie
reasonably identifies the instrument and indicates that the instrinaeibeen dishonored or |
not been paid or accepteReturn of an instrument given to a bank for collection is sufficiel
notice of dishonor.

(c) Subject taSection 553-504(c)NMSA 1978, with respect to an instrument taken for
collection by a collecting bank, notiogé dishonor must be given (i) by the bank before midr
of the next banking day following the banking day on which the bank receives notice of
dishonor of the instrument, or (ii) by any other person within thirty days following the day
which the persn receives notice of dishonor. With respect to any other instrument, notice
dishonor must be given within thirty days following the day on which dishonor occurs.

55-3-504. Excused presentment and notice of dishon

(@) Presentment for payment or acceptance of an instrument is excused if (i) the persc
entitled to present the instrument cannot with reasonable diligence make presentment, (
maker or acceptor has repudiated an obligation to pay the instramerttead or in insolvenc
proceedings, (iii) by the terms of the instrument presentment is not necessary to enforce
obligation of indorsers or the drawer, (iv) the drawer or indorser whose obligation is bein
enforced has waived presentment or otligevinas no reason to expect or right to require thi
instrument be paid or accepted, or (v) the drawer instructed the drawee not to pay or acc
draft or the drawee was not obligated to the drawer to pay the draft.

(b) Notice of dishonor is excused if (i) by the terms of the instrument notice of dishono
necessary to enforce the obligation of a party to pay the instrument, or (ii) the party whot
obligation is being enforced waived notice of dishonor. Averaof presentment is also a wai
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of notice of dishonor.

(c) Delay in giving notice of dishonor is excused if the delay was caused by circumstar
beyond the control of the person giving the notice and the person giving the notice exerc
reasonable diligence after the cause of the delay ceased to operate

55-3-505. Evidence of dishono

(@) The following are admissible as evidence and create a presumption of dishonor an
notice of dishonor stated:

(1) adocument regular in form as provided in Subsection (b) which purports to be a p

(2) a purported stamp or writing of the drawee, paak, or presenting bank on or
accompanying the instrument stating that acceptance or payment has been refused unle
for the refusal are stated and the reasons are not consistent with dishonor; and

(3) abook or record of the drawee, payor bank, or collecting bank, kept in the usual co
business which shows dishonor, even if there is no evidence of who made the entry.

(b) A protest is a certificate of dishonor made by a United States consul or vice consul
notary public or other person authorized to administer oaths by the law of the place whel
dishonor occurslt may be made upon information satisfactoryttat person. The protest mu
identify the instrument and certify either that presentment has been made or, if not made
reason why it was not made, and that the instrument has been dishonored by nonaccep:
nonpayment.The protest may also cditithat notice of dishonor has been given to some ol
parties.

55-3-506 to 553-511. Repealed.

55-3-601. Discharge and effect of discharg

(&) The obligation of a party to pay the instrument is discharged as stated in this article
an act or agreement with the party which would discharge an obligation to pay money ur
simple contract.

(b) Discharge of the obligation of a party is not effective against a person acquiring rig
holder in due course of the instrument without notice of the discharge.

55-3-602. Payment.

(a) Subject to Subsection (e) of this section, an instrument is paid to the extent payme
made by or on behalf of a party obliged to pay the instrument and to a person entitled to
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the instrument.To the extent of the payment, the obligataf the party obliged to pay the
instrument is discharged, even though payment is made with knowledge of a claim to th
instrument under Sectidb-3-306 NMSA 1978 by another person.

(b) Subject to Subsection (e) of this section, a note is paid to the extent payment is me
on behalf of a party obliged to pay the note to a person that formerly was entitled to enfc
note only if at the time of the payment the party adadigo pay has not received adequate
notification that the note has been transferred and that payment is to be made to the
transferee.A notification is adequate only if it is signed by the transferor or the transferee
reasonably identifies the transfetneote and provides an address at which payments
subsequently are to be madépon request, a transferee shall seasonably furnish reasona
proof that the note has been transferrddless the transferee complies with the request, a
payment to the peradhat formerly was entitled to enforce the note is effective for purpos:
Subsection (c) of this section even if the party obliged to pay the note has received a nof
pursuant to this subsection.

(c) Subject to Subsection (e) of this section, to the extent of a payment pursuant to
Subsections (a) and (b) of this section, the obligation of the party obliged to pay the instr
is discharged, even though payment is made with knowledge ofratoléine instrument
pursuant to Sectiob5-3-306 NMSA 1978 by another person.

(d) Subject to Subsection (e) of this section, a transferee, or any party that has acquire
in the instrument directly or indirectly from a transferee, including any such party that ha:
as a holder in due course, is deemed to have nat@ey payment that is made pursuant to
Subsection (b) of this section after the date that the note is transferred to the transferee,
before the party obliged to pay the note receives adequate notification of the transfer.

(e) The obligation of a party to pay the instrument is not discharged pursuant to Subse
(a) through (d) of this section if:

(1) aclaim to the instrument under Secti&h3-306 NMSA 1978 is enforceable against th
party receiving payment andi) payment is made with kndedge by the payor that payment
prohibited by injunction or similar process of a court of competent jurisdiction; or (ii) in th
of an instrument other than a cashier's check, teller's check or certified check, the party |
payment accepted,dm the person having a claim to the instrument, indemnity against los
resulting from refusal to pay the person entitled to enforce the instrument; or

(2) theperson making payment knows that the instrument is a stolen instrument and pi
person it knows is in wrongful possession of the instrument.

(H As used in this section, "signed" with respect to a record that is not a vimitlnges the
attachment to or logical association with the record of an electronic symbol, sound or prc
with the present intent to adopt or accept the record.

55-3-603. Tender of paymen

(a) If tender of payment of an obligation to pay an instrument is made to a person entit
enforce the instrument, the effect of tender is governed by principles of law applicable to
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of payment under a simple contract.

(b) If tender of payment of an obligation to pay an instrument is made to a person entit
enforce the instrument and the tender is refused, there is discharge, to the extent of the
of the tender, of the obligation of an indoreelaccommodation party having a right of recot
with respect to the obligation to which the tender relates.

(c) If tender of payment of an amount due on an instrument is made to a person entitle
enforce the instrument, the obligation of the obligor to pay interest after the due date on
amount tendered is dischargdfipresentment is required witlegpect to an instrument and t
obligor is able and ready to pay on the due date at every place of payment stated in the
instrument, the obligor is deemed to have made tender of payment on the due date to th
entitled to enforce the instrument.

55-3-604. Discharge by cancellation or renunciatior

(@) A person entitled to enforce an instrument, with or without consideration, may disct
the obligation of a party to pay the instrumefj:by an intentional voluntary act, such as
surrender of the instrument to the partiestruction, mutilatin or cancellation of the
instrument; cancellation or striking out of the party's signature; or the addition of words tc
instrument indicating discharge; or (ii) by agreeing not to sue or otherwise renouncing rig
against the party by a signed restor

(b) Cancellation or striking out of an indorsement pursuant to Subsection (a) of this se
does not affect the status and rights of a party derived from the indorsement.

(c) As used in this section, "signed" with respect to a record that is not a writing includ
attachment to or logical association with the record of an electronic symbol, sound or prc
with the present intent to adopt or accept the record.

55-3-605. Discharge of secondary obligor:

(@) If a person entitled to enforce an instrument releases the obligation of a principal ol
whole or in part and another party to the instrument is a secondary obligor with respect t
obligation of that principal obligor, the following rgl@pply:

(1) anyobligations of the principal obligor to the secondary obligor with respect to any
previous payment by the secondary obligor are not affetiatess the terms of the release

preserve the secondary obligor's recourse, the principal obligor is dischartexextent of th
release, from any other duties to the secondary obligor pursuant to this article;

(2) unlesshe terms of the release provide that the person entitled to enforce the instru
retains the right to enforce the instrument against the secondary obligor, the secondary «
discharged to the same extent as the principal obligor from any unpedgortion of its

obligation on the instrumentf the instrument is a check and the obligation of the seconda
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obligor is based on an indorsement of the check, the secondary obligor is discharged wif
regard to the language or circumstances otlitbeharge or other release; and

(3) if the secondary obligor is not discharged pursuant to Paragraph (2) of this subsec
secondary obligor is discharged to the extent of the value of the consideration for the rel
to the extent that the release would otherwise cause the secobtigor a loss.

(b) If a person entitled to enforce an instrument grants a principal obligor an extension
time at which one or more payments are due on the instrument and another party to the
instrument is a secondary obligor with respect to the obligatidmoptincipal obligor, the
following rules apply:

(1) anyobligations of the principal obligor to the secondary obligor with respect to any
previous payment by the secondary obligor are not affetiatess the terms of the extensio
preserve the secondary obligor's recourse, the extension correspondinglg éxéstime for
performance of any other duties owed to the secondary obligor by the principal obligor p
to this article;

(2) the secondary obligor is discharged to the extent that the extension would otherwis
the secondary obligor a loss; and

(3) to the extent that the secondary obligor is not discharged pursuant to Paragraph (2
subsection, the secondary obligor either may perform its obligations to a person entitled
enforce the instrument as if the time for payment had notdésdended or, unless the terms «
the extension provide that the person entitled to enforce the instrument retains the right 1
enforce the instrument against the secondary obligor as if the time for payment had not |
extended, may treat the time forfmemance of its obligations as having been extended
correspondingly.

(c) If a person entitled to enforce an instrument agrees, with or without consideration, 1
modification of the obligation of a principal obligor, other than a complete or a partial rele
an extension of the due date, and another party to sh@mnent is a secondary obligor with
respect to the obligation of that principal obligor, the following rules apply:

(1) anyobligations of the principal obligor to the secondary obligor with respect to any
previous payment by the secondary obligor are not affedted.modification correspondingl’
modifies any other duties owed to the secondary obligor by the principal obligguant to thi
article;

(2) the secondary obligor is discharged from any unperformed portion of its obligation
extent that the modification would otherwise cause the secondary obligor a loss; and

(3) to the extent that the secondary obligor is not discharged pursuant to Paragraph (2
subsection, the secondary obligor may satisfy its obligation on the instrument as if the
modification had not occurred or treat its obligation on theunsgnt as having been modifie
correspondingly.

(d) If the obligation of a principal obligor is secured by an interest in collateral, if anoth
party to the instrument is a secondary obligor with respect to that obligation, and if a per:
entitled to enforce the instrument impairs the value oirttezest in collateral, the obligation «
the secondary obligor is discharged to the extent of the impairfetyvalue of an interest ir
collateral is impaired to the extent the value of the interest is reduced to an amount less
amount of theecourse of the secondary obligor or the reduction in value of the interest ci



an increase in the amount by which the amount of the recourse exceeds the value of the
interest. For purposes of this subsection, "impairing the value of an interestatecal”
includes failure to obtain or maintain perfection or recordation of the interest in collateral
release of collateral without substitution of collateral of equal value or equivalent reductic
the underlying obligation; failure to perform a dubypreserve the value of collateral owed,
pursuant to Article 9 of the Uniform Commercial Code or other law, to a debtor or other
secondarily liable; and failure to comply with applicable law in disposing of or otherwise
enforcing the interest inotlateral.

(e) A secondary obligor is not discharged pursuant to Paragraph (3) of Subsection (a)
section or Subsection (b), (c) or (d) of this section unless the person entitled to enforce t
instrument knows that the person is a secondary obligor ordtige pursuant to Subsection |
of Section55-3-419NMSA 1978 that the instrument was signed foramemodation.

( A secondary obligor is not discharged pursuant to this section if the secondary obli
consents to the event or conduct that is the basis of the discharge or if the instrument or
separate agreement of the party provides for waiver of dischargeamt to this section

specifically or by general language indicating that parties waive defenses based on sure
impairment of collateralUnless the circumstances indicate otherwise, consent by the prir
obligor to an act that would lead aodischarge pursuant to this section constitutes consent
that act by the secondary obligor if the secondary obligor controls the principal obligor ot
with the person entitled to enforce the instrument on behalf of the principal obligor.

(g) A release or extension preserves a secondary obligor's recourse if the terms of the
or extension provide that:

(1) the person entitled to enforce the instrument retains the right to enforce the instrurn
against the secondary obligor; and

(2) therecourse of the secondary obligor continues as if the release or extension had r
granted.

(h) Except as otherwise provided in Subsection (i) of this section, a secondary obligor
asserting discharge pursuant to this section has the burden of persuasion both with resg
occurrence of the acts alleged to harm the secondary obligtwsandr prejudice caused by
those acts.

(i) If the secondary obligor demonstrates prejudice caused by an impairment of its rec
and the circumstances of the case indicate that the amount of loss is not reasonably sus
of calculation or requires proof of facts that are not asoaée, it is presumed that the act
impairing recourse caused a loss or impairment equal to the liability of the secondary ob
the instrument.In that event, the burden of persuasion as to any lesser amount of the los
the person entitled tanéorce the instrument.

55-3-606. Repealed.

55-3-701. Repealed.
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55-3-801 to 553-805. Repealed.

55-4-101. Short title
This article may be cited as Uniform Commercial CoBank Deposits and Collections

55-4-102. Applicability.

(&) To the extent that items within this article are also within Articles 3 and 8, they are
to those articleslf there is conflict, this article governs Article 3, but Article 8 governs this
article.

(b) The liability of a bank for action or nesction with respect to an item handled by it for
purposes of presentment, payment or collection is governed by the law of the place whe
bank is located. In the case of action or-aation by or at &#ranch or separate office of a ba
its liability is governed by the law of the place where the branch or separate office is loce

55-4-103. Variation by agreement: measure of damages; action constituting ordinary ca

(@) The effect of the provisions of this article may be varied by agreement but the parti
the agreement cannot disclaim a bank's responsibility for its lack of good faith or failure t
exercise ordinary care or limit the measure of damages ftadker failure. However, the
parties may determine by agreement the standards by which the bank's responsibility is
measured if those standards are not manifestly unreasonable.

(b) Federal reserve regulations and operating circulars, clelaonse rules, and the like ha
the effect of agreements under Subsection (a), whether or not specifically assented to b
parties interested in items handled.

(c) Action or nonaction approved by this article or pursuant to federal reserve regulatic
operating circulars is the exercise of ordinary care and, in the absence of special instruc
action or noraction consistent with clearifgpuse rule and the like or with a general bankir
usage not disapproved by this article, is prima facie the exercise of ordinary care.

(d) The specification or approval of certain procedures by this article is not disapprova
other procedures that may be reasonable under the circumstances.

(e) The measure of damages for failure to exercise ordinary care in handling an item is
amount of the item reduced by an amount that could not have been realized by the exer:
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ordinary care.If there is also bad faith it includes any othemdges the party suffered as a
proximate consequence.

55-4-104. Definitions and index of definitions
(@ In Chaptelss, Article 4 NMSA 1978, unless the context otherwise reqt

(1) "account" means any deposit or credit account with a bank, including a demand, tir
savings, passbook, share draft or like account, other than an account evidenced by a ce
deposit;

(2) "afternoon” means the period of a day between noon and mic

(3) "banking day" means the part of a day on which a bank is open to the public for cal
on substantially all of its banking functions;

(4) “clearing house" means an association of banks or other payors regularly clearir

(5) "customer" means a person having an account with a bank or for whom a bank ha:s
to collect items, including a bank that maintains an account at another bank;

(6) "documentary draft" means a draft to be presented for acceptance or payment if sg
documents, certificated securities pursuant to Seése102NMSA 1978 or instructions for
uncertificated securities pursuant to Sectéf8-102NMSA 1978 or other certificates,
statements or the like are to be received by the drawee or other payor before acceptanc
payment of the drafts;

(7) “draft" means a draft as defined in Sectidr3-104NMSA 1978 or an item, other than
instrument, that is an order;

(8) "drawee" means a person ordered in a draft to make pa

(9) "item" means an instrument or a promise or order to pay money handled by a bank
collection or paymentThe term does not include a payment order governed by Clagpter
Article 4A NMSA 1978 or a credit or debit card slip;

(10) "midnight deadline" with respect to a bank is midnight on its next banking day follc
the banking day on which it receives the relevant item or notice or from which the time fc
taking action commences to run, whichever is later;

(11) “settle” means to pay in cash, by "clearimyuse"” settlement, in a charge or credit or
remittance or otherwise as agreddsettlement may be either provisional or final; and

(12) "suspends payments" with respect to a bank means that it has been closed by orc
supervisory authorities, that a public officer has been appointed to take it over or that it ¢
refuses to make payments in the ordinary course onéssi

(b) Other definitions applying to Chapt®s, Article 4 NMSA 1978 and the sections in whi
they appear are:
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"agreement for electronic presentment” Section55-4-110NMSA 1978;

"collecting bank" Section55-4-105NMSA 1978;
"depositary bank" Section55-4-105NMSA 1978;
"intermediary bank" Section55-4-105NMSA 1978;
"payor bank" Section55-4-105NMSA 1978;
"presenting bank" Section55-4-105NMSA 1978; and
"presentment notice” Section55-4-110NMSA 1978.

(c) "Control", as provided in Sectidgb-7-106 NMSA 1978, and the following definitions ir
other aticles apply to Chapteés5, Article 4 NMSA 1978:

"acceptance” Section55-3-409NMSA 1978;
"alteration” Section55-3-407 NMSA 1978;
"cashier's check" Section55-3-104NMSA 1978;
"certificate of deposit" Section55-3-104NMSA 1978;
"certified check" Section55-3-409NMSA 1978;
"check" Section55-3-104NMSA 1978;
"holder in due course" Section55-3-302NMSA 1978;
"instrument"” Section55-3-104NMSA 1978;
"notice of dishonor" Section55-3-503NMSA 1978;
"order" Section55-3-103NMSA 1978;

"ordinary care" Section55-3-103NMSA 1978;
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"person entitled to enforce" Section55-3-301NMSA 1978;

"presentment” Section55-3-501 NMSA 1978;
"promise" Section55-3-103NMSA 1978;
"prove" Section55-3-103NMSA 1978;
"teller's check" Section55-3-104NMSA 1978; and
"unauthorized signature" Section55-3-403NMSA 1978.

(d) In addition, ChapteB5, Article 1 NMSA 1978 contains general definitions and princig
of construction and interpretation@igable throughout this article.

55-4-105. Definitions of types of banks
In this article
(1) [Reserved

(2) "depositary bank" means the first bank to take an item even though it is also the pe
bank, unless the item is presented for immediate payment over the counter;

(3) "payor bank" means a bank that is the drawee of a

(4) ‘“intermediary bank" means a bank to which an item is transferred in course of colle
except the depositary or payor bank;

(5) ‘"collecting bank" means a bank handling an item for collection except the payor be
(6) "presenting bank” means a bank presenting an item, except a pay«

55-4-106. Payable through or payable at bank; collecting ban

(@) If anitem states that it is "payable through" a bank identified in the item, (i) the iterr
designates the bank as a collecting bank and does not by itself authorize the bank to pa
item, and (ii) the item may be presented for payment only tiyrough the bank.

(b) If an item states that it is "payable at" a bank identified in the item, the item is equi\v
to a draft drawn on the bank.
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55-4-107. Separate office of a ban

A branch or separate office of a bank is a separate bank for the purpose of computing th
within which and determining the place at or to which action may be taken or notices or
must be given under this article and under Article 3.

55-4-108. Time of receipt of items

(@) For the purpose of allowing time to process items, prove balances and make the ne
entries on its books to determine its position for the day, a bank may fix an afternoon ho
two p.m. or later as a cutoff hour for the handling of moneliams and the making of entri
on its books.

(b) Anitem or deposit of money received on any day after a cutoff hour so fixed or afte
close of the banking day may be treated as being received at the opening of the next ba
day.

55-4-109. Delays

(@) Unless otherwise instructed, a collecting bank in a good faith effort to secure paym
specific item drawn on a payor other than a bank, and with or without the approval of an’
involved, may waive, modify or extend time limits imposggermitted by the Uniform
Commercial Code for a period not exceeding two additional banking days without dische
drawers or indorsers or liability to its transferor or a prior party.

(b) Delay by a collecting bank gayor bank beyond time limits prescribed or permitted k
the Uniform Commercial Code or by instructions is excused if (i) the delay is caused by
interruption of communication or computer facilities, suspension of payments by another
war, emergency calitions, failure of equipment or other circumstances beyond the contrc
the bank and (ii) the bank exercises such diligence as the circumstances require.

55-4-110. Electronic presentmen

(@) "Agreement for electronic presentment” means an agreement, ctbarisg rule or
federal reserve regulation or operating circular providing that presentment of an item ma
made by transmission of an image of an item or information descriteriteth ("presentment
notice") rather than delivery of the item itseffhe agreement may provide for procedures
governing retention, presentment, payment, dishonor and other matters concerning item
to the agreement.
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(b) Presentment of an item pursuant to an agreement for presentment is made when t|
presentment notice is received.

(c) If presentment is made by presentment notice, a reference to "item" or "check" in t
article means the presentment notice unless the context otherwise indicates.

55-4-111. Statute of limitations

An action to enforce an obligation, duty or right arising under this article must be comme
within three years after the cause of action accrues.

55-4-201. Status of collecting banks as agent and provisional status of credits: applicabil
of article; item indorsed "pay any bank".

(@) Unless a contrary intent clearly appears and before the time that a settlement giver
collecting bank for an item is or becomes final, the bank, with respect to the item, is an a
subagent of the owner of the item and any settlemenndioethe item is provisionalThis
provision applies regardless of the form of indorsement or lack of indorsement and even
credit given for the item is subject to immediate withdrawal as of right or is in fact withdre
but the continuance of owrship of an item by its owner and any rights of the owner to
proceeds of the item are subject to rights of a collecting bank, such as those resulting frc
outstanding advances on the item and rights of recoupment or detoffitem is handled by
banksfor purposes of presentment, payment, collection, or return, the relevant provisions
article apply even though action of the parties clearly establishes that a particular bank r
purchased the item and is the owner of it.

(b) After an item has been indorsed with the words "pay any bank" or the like, only a b
may acquire the rights of a holder until the item has been:

(1) returned to the customer initiating collection;
(2) specially indorsed by a bank to a person who is nota b

55-4-202. Responsibility for collection or return; when action timely

(@) A collecting bank must exercise ordinary care
(1) presenting an item or sending it for presentme

(2) sending notice of dishonor or ngayment or returning an item other than a documer
draft to the bank's transferor after learning that the item has not been paid or accepted, :
case may be;

(3) settling for an item when the bank receives final settlement;

(4) notifying its transferor of any loss or delay in transit within a reasonable time after
discovery thereof.
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(b) A collecting bank exercises ordinary care under Subsection (a) by taking proper ac
before its midnight deadline following receipt of an item, notice or settlemieking proper
action within a reasonably longer time may constitute the exeotisrdinary care, but the ba
has the burden of establishing timeliness.

(c) Subject to Subsection (a)(1), a bank is not liable for the insolvency, neglect, miscor
mistake or default of another bank or person or for loss or destruction of an item in the
possession of others or in transit.

55-4-203. Effect of instructions

Subject to Article 3 concerning conversion of instrumégestion 553-420NMSA 1978) and
restrictive indosementgSection 553-206 NMSA 1978) only a collecting bank's transferor c
give instructions that affeché bank or constitute notice to it, and a collecting bank is not li
to prior parties for any action taken pursuant to the instructions or in accordance with an
agreement with its transferor.

55-4-204. Methods of sending and presenting; sending directly to payor bar

(&) A collecting bank shall send items by a reasonably prompt method, taking into
consideration relevant instructions, the nature of the item, the number of those items on
the cost of collection involved and the method generally used by it ersath present those
items.

(b) A collecting bank may send
(1) an item directly to the payor bank
(2) anitem to a nofbank payoif authorized by its transferor; an

(3) an item other than documentary drafts to a-bank payor, if authorized by federal
reserve regulation or operating circular, cleatfimmgise rule or the like.

(c) Presentment may be made by a presenting bank at a place where the payor bank «
payor has requested that presentment be made.

55-4-205. Depositary bank holder of unindorsed iten

If a customer delivers an item to a depositary bank for collect

(1) the depositary bank becomes a holder of the item at the time it receives the item fc
collection if the customer at the time of delivery was a holder of the item, whether or not
customer indorses the item, and, if the bank satisfies the etiigreaments oBection 553-302
NMSA 1978, it is a holder in due course; and

(2) the depositary bank warrants to collecting banks, the payor bank or other payor, ar
drawer that the amount of the item was paid to the customer or deposited to the customt
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account.

55-4-206. Transfer between bank:

Any agreed method that identifies the transferor bank is sufficient for the item's further tr
to another bank.

55-4-207. Transfer warranties

(&) A customer or collecting bank that transfers an item and receives a settlement or o
consideration warrants to the transferee and to any subsequent collecting bank that:

(1) the warrantor is a person entitled to enforce the ite
(2) all signatures on the item are authentic and authori:
(3) the item has not been altere:

(4) the item is not subject to a defense or claim in recoup(Beation 553-305(a)NMSA
1978) of any prty that can be asserted against the warrantor; and

(5) the warrantor has no knowledge of any insolvency proceeding commenced with re:
the maker or acceptor or, in the case of an unaccepted draft, the drawer.

(b) If an item is dishonored, a customer or collecting bank transferring the item and rec
settlement or other consideration is obliged to pay the amount due on the item (i) accord
the terms of the item at the time it was transferred, Jif (lie transfer was of an incomplete
item, according to its terms when completed as stat8dghons 553-115NMSA 1978 andb5
3-407NMSA 1978. The obligations of a transferorasved to the transferee and to any
subsequent collecting bank that takes the item in good faitransferor cannot disclaim its
obligation under this subsection by an indorsement stating that it is made "without recou
otherwise disclaiming liaktly.

(c) A person to whom the warranties under Subsection (a) are made and who took the
good faith may recover from the warrantor as damages for breach of warranty an amour
to the loss suffered as a result of the breach, but not more thamdlmt of the item plus
expenses and loss of interest incurred as a result of the breach.

(d) The warranties stated in Subsection (a) cannot be disclaimed with respect to
checks.Unless notice of a claim for breach of warranty is given to the warrantor within th
days after the claimant has reason to know if the breach and the idéttiéywarrantor, the
warrantor is discharged to the extent of any loss caused by the delay in giving notice of 1
claim.

(e) A cause of action for breach of warranty under this section accrues when the claim
reason to know of the breach.
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55-4-208. Presentment warranties

(a) If an unaccepted draft is presented to the drawee for payment or acceptance and tl
drawee pays or accepts the draft, (i) the person obtaining payment or acceptance, at the
presentment, and (ii) a previous transferor of the draft, atrtteedf transfer, warrant to the
drawee that pays or accepts the draft in good faith that:

(1) the warrantor is, or was, at the time the warrantor transferred the draft, a person er
enforce the draft or authorized to obtain payment or acceptance of the draft on behalf of
entitled to enforce the draft;

(2) the draft has not been altered; ai

(3) the warrantor has no knowledge that the signature of the purported drawer of the d
unauthorized.

(b) A draweemaking payment may recover from a warrantor damages for breach of we
equal to the amount paid by the drawee less the amount the drawee received or is entitl
receive from the drawer because of the paymknaddition, the drawee is entitled to
compensation for expenses and loss of interest resulting from the breach. The right of th
to recover damages under this subsection is not affected by any failure of the drawee to
ordinary care in making paymeni.the drawee accepts tldeaft (i) breach of warranty is a
defense to the obligation of the acceptor, and (ii) if the acceptor makes payment with res
the draft, the acceptor is entitled to recover from a warrantor for breach of warranty the ¢
stated in this subsectio

(c) If adrawee asserts a claim for breach of warranty under Subsection (a) based on ¢
unauthorized indorsement of the draft or an alteration of the draft, the warrantor may detf
proving that the indorsemeisteffective undeBection 553-404 or 55-3-405NMSA 1978 or
the drawer is precluded undeection 553-406 or 55-4-406 NMSA 1978 from asserting agair
the drawee the unauthiped indorsement or alteration.

(d) If (i) a dishonored draft is presented for payment to the drawer or an indo(ggany
other item is presented for payment to a party obliged to pay the item, and the item is pa
person obtaining payment and a prior transferor of the item warrant to the person makin
payment in good faith that the warrantor is, or wathetime the warrantor transferred the
item, a person entitled to enforce the item or authorized to obtain payment on behalf of &
entitled to enforce the itemlhe person making payment may recover from any warrantor
breach of warranty an amaueqgual to the amount paid plus expenses and loss of interest
resulting from the breach.

(e) The warranties stated in subsections (a) and (d) cannot be disclaimed with respect
checks.Unless notice of a claim for breach of warranty is given to the warrantor within 3(
after the claimant has reason to know of the breach and th&ydgrithe warrantor, the
warrantor is discharged to the extent of any loss caused by the delay in giving notice of 1
claim.

() A cause of action for breach of warranty under this section accrues when the claim.
reason to know of the breach.
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55-4-209. Encoding and retention warranties

(@) A person who encodes information on or with respect to an item after issue warran
any subsequent collecting bank and to the payor bank or other payor that the informatiol
correctly encodedIf the customer of a depositary bank encodeg,lthak also makes the
warranty.

(b) A person who undertakes to retain an item pursuant to an agreement for electronic
presentment warrants to any subsequent collecting bank and to the payor bank or other
that retention and presentment of the item comply with the agreemhantustomer of a
depositary bank undertakes to retain an item, that bank also makes this warranty.

(c) A person to whom warranties are made under this section and who took the item ir
faith may recover from the warrantor as damages for breach of warranty an amount equ
loss suffered as a result of the breach, plus expenses and lo&sestiincurred as a result of
the breach.

55-4-210. Security interest of collecting bank intems, accompanying documents and
proceeds.

(@) A collecting bank has a security interest in an item and any accompanying docume
the proceeds of either:

(1) inthe case of an item deposited in an account, to the extent to which credit given fi
item has been withdrawn or applied;

(2) inthe case of an item for which it has given credit available for withdrawal as of rig|
the extent of the credit given, whether or not the credit is drawn upon or there is a right c
chargeback; or

(3) if it makes an advance on or against the if

(b) If credit given for several items received at one time or pursuant to a single agreen
withdrawn or applied in part, the security interest remains upon all the items, any accom
documents or the proceeds of eithEar the purpose of ih section, credits first given are firs
withdrawn.

(c) Receipt by a collecting bank of a final settlement for an item is a realization on its s
interest in the item, accompanying documents and proc&mlkng as the bank does not
receive final settlement for the item or give up possessitimedtem or possession or control
the accompanying documents for purposes other than collection, the security interest co
to that extent and is subject to Chag8rArticle 9 NMSA 1978, but:

(1) no security agreement is necessary to make the security interest enforceable
(Subparagraph (A) of Paragraph (3) of Subsection (b) of S&&HORR03NMSA 1978);

(2) nofiling is required to perfect the security interest;
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(3) thesecurity interest has priority over conflicting perfected security interests in the it
accompanying documents or proceeds.

55-4-211. When bank gives value for purposes of holder in due cour

For purposes of determining its status as a holder in due course, a bank has given value
extent it has a security interest in an item, if the bank otherwise complies with the require
of Section 583-302NMSA 1978 on what constitutes a holder in due course.

55-4-212. Presentment by notice of item not payable by, through or at a bank: liability of
drawer or indorser.

(@) Unless otherwise instructed, a collecting bank may present an item not payable by,
or at a bank by sending to the party to accept or pay a record providing notice that the b
holds the item for acceptance or paymertie notice must beest in time to be received on o
before the day when presentment is due, and the bank must meet any requirement of th
accept or pay under Secti6b-3-501 NMSA 1978 by the close of the bank's next banking ¢
after it knows of the requirement.

(b) If presentment is made by notice and payment, acceptance or request for compliar
a requirement under Sectiéb-3-501 NMSA 1978 is not received by the close of business
the day after maturity, or, in the case of demand items, by the close of business on the tl
banking day after notice was sent, the presenting bank may treat the item as dishonorec
charge any dsaer or indorser by sending it notice of the facts.

55-4-213. Medium and time of settlement by banl

(&) With respect to settlement by a bank, the medium and time of settlement may be
prescribed by federal reserve regulations or circulars, clehdoge rules, and the like, or
agreement. In the absence of such prescription:

(1) the medium of settlement is cash or credit to an account in a federal reserve bank
specified by the person to receive settlement; and

(2) the time of settlement is

() with respect to tender of settlement by cash, a cashier's check, or teller's check, wh
cash or check is sent or delivered;

(i)  with respect to tender of settlement by credit in an account in a federal reserve bar
the credit is made;

(i)  with respect to tender of settlement by a credit or debit to an account in a bank, wil
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credit or debit is made or, in the case of tender of settlement by authority to charge an a
when the authority is sent or delivered; or

(iv)  with respect to tender of settlement by a funds transfer, when payment is made pt
to Section55-4A-406(a)NMSA 1978 to the person receiving settlement.

(b) If the tender of settlement is not by a medium authorized by subsection (a) or the ti
settlement is not fixed by subsection (a), no settlement occurs until the tender of settlem
accepted by the person receiving settlement.

(c) If settlement for an item is made by cashier's check or teller's check and the persor
receiving settlement, before its midnight deadline:

(1) presents or forwards the check for collection, settlement is final when the check is-
paid; or

(2) failsto present or forward the check for collection, settlement is final at the midnigh
deadline of the person receiving settlement.

(d) If settlement for an item is made by giving authority to charge the account of the be
giving settlement in the bank receiving settlement, settlement is final when the charge is
by the bank receiving settlement if there are funds availattheiaccount for the amount of t
item.

55-4-214. Right of chargeback or refund: liability of collecting bank: return of item.

(@) If a collecting bank has made provisional settlement with its customer for an item a
by reason of dishonor, suspension of payments by a bank or otherwise to receive a settl
the item which is or becomes final, the bank may revo&eséttiement given by it, charge ba
the amount of any credit given for the item to its customer's account or obtain refund fror
customer whether or not it is able to return the item, if by its midnight deadline or within ¢
longer reasonable time aftié learns the facts it returns the item or sends notification of the
facts. If the return or notice is delayed beyond the bank's midnight deadline or a longer
reasonable time after it learns the facts, the bank may revoke the settlement, charge bac
credit, or obtain refund from its customer, but it is liable for any loss resulting from the
delay. These rights to revoke, charge back and obtain refund terminate if and when a se
for the item received by the bank is or becomes final.

(b) A collecting bank returns an item when it is sent or delivered to the bank's custome
transferor or pursuant to its instructions.

(c) A depositary bank that is also the pagmay charge back the amount of an item to its
customer's account or obtain refund in accordance with the section governing return of ¢
received by a payor bank for credit on its bogksction 554-301 NMSA 1978).

(d) The right to charge back is not affected b

(1) previous use of a credit given for the item;

(2) failure by any bank to exercise ordinary care with respect to the item, but a bank sc
remains liable.
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(e) A failure to charge back or claim refund does not affect other rights of the bank age
customer or any other party.

() If credit is given in dollars as the equivalent of the value of an item payable in a fore
money, the dollar amount of any chattggck or refund must be calculated on the basis of tl
bankoffered spot rate for the foreign money prevailing onddwg when the person entitled tc
the chargeback or refund learns that it will not receive payment in ordinary course.

55-4-215. Final payment of item by payor bank; when provisional debits and credits
become final; when cetain credits become available for withdrawal.

(& Anitem is finally paid by a payor bank when the bank has first done any of the
following:

(1) paid the item in cash;

(2) settled for the item without having a right to revoke the settlement under statute, €l
house rule or agreement; or

(3) madea provisional settlement for the item and failed to revoke the settlement in the
and manner permitted by statute, cleatogise rule or agreement.

(b) If provisional settlement for an item does not become final, the item is not finally

(c) If provisional settlement for an item between the presenting and pagks is made
through a clearing house or by debits or credits in an account between them, then to the
that provisional debits or credits for the item are entered in accounts between the preser
payor banks or between the presenting andesisbee prior collecting banks seriatim, they
become final upon final payment of the item by the payor bank.

(d) If a collecting bank receives a settlement for an item which is or becomes final, the
accountable to its customer for the amount of the item and any provisional credit given fi
item in an account with its customer becomes final.

(e) Subject to (i) applicable law stating a time for availability of funds and (ii) any right
bank to apply the credit to an obligation of the customer, credit given by a bank for an ite
customer's account becomes available for withdragaif right:

(1) if the bank has received a provisional settlement for the item, when the settlement
becomes final and the bank has had a reasonable time to receive return of the item and
has not been received within that time; and

(2) if the bank is both the depositary bank and the payor bank, and the item is finally p
the opening of the bank’s second banking day following receipt of the item.

()  Subject to applicable law stating a time for availability of funds and any right of a be
apply a deposit to an obligation of the depositor, the deposit of money becomes availabl
withdrawal as of right at the opening of the bank's nexkibgrday after receipt of the
deposit.
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55-4-216. Insolvency and preferenc

(@) Ifanitem is in or comes into the possession of a payoollecting bank that suspends
payment and the item has not been finally paid, the item must be returned by the receive
or agent in charge of the closed bank to the presenting bank or the closed bank’s custon

(b) If a payor bank finally pays an item and suspends payments without making a settl
for the item with its customer or the presenting bank which settlement is or becomes fine
owner of the item has a preferred claim against the payor bank.

(c) If a payorbank gives or a collecting bank gives or receives a provisional settlement
item and thereafter suspends payments, the suspension does not prevent or interfere wi
settlement's becoming final if the finality occurs automatically upon the tdgsestain time or
the happening of certain events.

(d) If a collecting bank receives from subsequent parties settlement for an item, which
settlement is or becomes final and the bank suspends payments without making a settle
the item with its customer which settlement is or becomes final wheroof the item has a
preferred claim against the collecting bank.

55-4-301. Deferred posting; recovery of payment by return of items; time of dishonor;
return of items by payor bank.

(a) If a payorbank settles for a demand item other than a documentary draft presented
otherwise than for immediate payment over the counter before midnight of the banking c
receipt, the payor bank may revoke the settlement and recover the settlement if, bafore |
made final payment and before its midnight deadline, it:

(1) returns the iten

(2) returns an image of the item, if the party to which the return is made has entered in
agreement to accept an image as a return of the item and the image is returned in accor
with that agreement; or

(3) sendsa record providing notice of dishonor or nonpayment if the item is unavailable
return.

(b) If ademand item is received by a pabank for credit on its books, it may return the i
or send notice of dishonor and may revoke any credit given or recover the amount there
withdrawn by its customer if it acts within the time limit and in the manner specified in
Subsection (a) of thisection.

(c) Unless previous notice of dishonor has been sent, an item is dishonored at the time
for purposes of dishonor, it is returned or notice is sent in accordance with this section.

(d) Anitem is returnec


http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-4-216%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-4-301%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-4-301%27%5D

(1) asto an item presented through a clearing house, when it is delivered to the prese
last collecting bank or to the clearing house or is sent or delivered in accordance with-Cle
house rules; or

(2) inall other cases, when it is sent or delivered to the bank's customer or transferor ¢
pursuant to the customer's instructions.

55-4-302. Payor bank's responsibility for late return of item

(@) Ifanitem is presented to and received by a payor bank, the bank is accountable fo
amount of:

(1) ademand item, other than a documentary draft, whether properly payable or not, if
bank, in any case in which it is not also the depositary bank, retains the item beyond mic
the banking day of receipt without settling for it or, whetbrenot it is also the depositary bar
does not pay or return the item or send notice of dishonor until after its midnight deadline

(2) any other properly payable item unless within the time allowed for acceptance or p.
of that item the bank either accepts or pays the item or returns it and accompanying
documents.

(b) The liability of a payobank to pay an item pursuant to Subsection (a) is subject to
defenses based on breach of a presentment waf&eion 554-208 NMSA 1978) or proof
that the person seeking enforcement of the liability presented or transferred the item for
purpose of defrauding the payor bank.

55-4-303. When items subject to notice, stepayment order, legal process or setoff; order
in which items may be charged or certified.

(& Any knowledge, notice or stgpayment order received by, legal process served upor
setoff exercised by a paybank comes too late to terminate, suspend or modify the bank's
or duty to pay an item or to charge its customer's account for the item if the knowledge, |
stoppayment order or legal process is received or served and a reasonable timbdok the
act thereon expires or the setoff is exercised after the earliest of the following:

(1) the bank accepts or certifies the iter
(2) the bank pays the item in casl

(3) the bank settles for the item without having a right to revoke the settlement under <
clearinghouse rule or agreement;

(4) the bank becomes accountable for the amount of the item 8adgon 554-302NMSA
1978 dealing with the payor bank's responsibility for late return of items; or

(5) with respect to checks, a cutoff hour no earlier than one hour after the opening of tl
banking day after the banking day on which the bank received the check and no later th:
close of that next banking day or, if no cutoff hour is fixéeé,close of the next banking day
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after the banking day on which the bank received the check.

(b) Subject to Subsection (a), items may be accepted, paid, certified or charged to the
indicated account of its customer in any order.

55-4-401. When bank may charge customer's accou

(&) A bank may charge against the account of a customer an item that is properly paye
from that account even though the charge creates an overdraft. An item is properly paya
is authorized by the customer and is in accordance with any agnebgtween the customer
and bank.

(b) A customer is not liable for the amount of an overdraft if the customer neither signe
item nor benefited from the proceeds of the item.

(c) A bank may charge against the account of a customer a check that is otherwise prt
payable from the account, even though payment was made before the date of the check
the customer has given notice to the bank of the postdating degdhibicheck with reasonat
certainty. The notice is effective for the period stated in Subsection (B¢dfon 554-403
NMSA 1978 for stogpayment orders, and must be received at such time and in such mar
to afford the bank a reasonable opportunity to act on it before the bank takes any action
respect to the check describediection 554-303NMSA 1978. If a bank charges against the
account of a customer a check before the date stated in the nqiestddting, the bank is
liable for damages for the loss resulting from its ddte loss may include damages for dish
of subsequent items undgection 554-402NMSA 1978.

(d) A bank that in good faith makes payment to a holder may charge the indicated acc
its customer according to:

(1) the original terms of the altered item; ¢

(2) the terms of the completed item, even though the bank knows the item has been ci
unless the bank has notice that the completion was improper.

55-4-402. Bank's liability to customer for wrongful dishonor; time of determining
insufficiency of accour.

(@) Except as otherwise provided in this article, a pégmk wrongfully dishonors an item |
it dishonors an item that is properly payable, but a bank may dishonor an item that woulc
an overdraft unless it has agreed to pay the overdratft.

(b) A payorbank is liable to its customer for damages proximately caused by the wrong
dishonor of an itemLiability is limited to actual damages proved and may include damag:
an arrest or prosecution of the customer or other consequential damégetherany
consequential damages are proximately caused by the wrongful dishonor is a question ¢
be determined in each case.
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(c) A payorbank's determination of the customer's account balance on which a decisio
dishonor for insufficiency of available funds is based may be made at any time between
the item is received by the payor bank and the time that the payor bank retuitestor gives
notice in lieu of return, and no more than one determination need be Maatdhe election of
the payor bank, a subsequent balance determination is made for the purpose of reevalui
bank’s decision to dishonor the item, theoart balance at that time is determinative of whe
a dishonor for insufficiency of available funds is wrongful.

55-4-403. Customer's right to stop payment:; burden of proof of los:

(&) A customer or any person authorized to draw on an account if there is more than o
person may stop payment of any item drawn on the customer's account or close the acc
an order to the bank describing the item or account with reasonalletyeréceived at a time
and in a manner that affords the bank a reasonable opportunity to act on it before any ac
the bank with respect to the item described in Se&tefr303NMSA 1978. If the signature o
more than one person is required to draw on an account, any of these persons may stor.
or close the account.

(b) A stoppayment order is effective for six months, but it lapses after fourteen calend:
if the original order was oral and was not confirmed in a record within that peistbp
payment order may be renewed for additionalrsonth period$y a record given to the bank
within a period during which the stg@ayment order is effective.

(c) The burden of establishing the fact and amount of loss resulting from the payment
item contrary to a stepayment order or order to close an account is on the custdienoss
from payment of an item contrary to a sfmgyment order may a¢hude damages for dishonor
subsequent items under Secti&h4-402NMSA 1978.

55-4-404. Bank not obliged to pay check more than six months o

A bank is under no obligation to a customer having a checking account to pay a check, ¢
than a certified check, which is presented more than six months after its date, but it may
its customer's account for a payment made thereafter in good faith

55-4-405. Death or incompetence of customs

(&) A payoror collecting bank's authority to accept, pay or collect an item or to account
proceeds of its collection, if otherwise effective, is not rendered ineffective by incompete
customer of either bank existing at the time the item is issuedamlliggtion is undertaken if
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the bank does not know of an adjudication of incompeteNegther death nor incompetence
a customer revokes the authority to accept, pay, collect or account until the bank knows
fact of death or of an adjudicationiotompetence and has reasonable opportunity to act ©

(b) Even with knowledge, a bank may for ten days after the date of death pay or certify
drawn on or before that date unless ordered to stop payment by a person claiming an in
the account.

55-4-406. Customer's duty to discover and report unauthorized signature or alteratiol

(@) A bank that sends or makes available to a customer a statement of account showir
payment of items for the account shall either return or make available to the customer th
paid or provide information in the statement of account suffi¢ie allow the customer
reasonably to identify the items paid. The statement of account provides sufficient informn
the item is described by item number, amount and date of payment.

(b) If the items are not returned to the customer, the person retaining the items shall e
retain the items or, if the items are destroyed, maintain the capacity to furnish legible coj
the items until the expiration of seven years after padithe items.A customer may reques
an item from the bank that paid the item, and that bank must provide in a reasonable tim
the item or, if the item has been destroyed or is not otherwise obtainable, a legible copy
item.

(c) If abank sends or makes available a statement of account or items pursuant to Su
(a), the customer must exercise reasonable promptness in examining the statement or tl
to determine whether any payment was not authorized becausaltération of an item or
because a purported signature by or on behalf of the customer was not authfyrizaesbd on
the statement or items provided, the customer should reasonably have discovered the
unauthorized payment, the customer must prommuitify the bank of the relevant facts.

(d) If the bank proves that the customer failed, with respect to an item, to comply with
duties imposed on the customer by Subsection (c), the customer is precluded from asse
against the bank:

(1) the customer's unauthorized signature or any alteration on the item if the bank alsc
that it suffered a loss by reason of the failure; and

(2) the customer's unauthorized signature or alteration by the same wrongdoer on any
item paid in good faith by the bank if the payment was made before the bank received n
from the customer of the unauthorized signature or alteration ardlatcustomer had been
afforded a reasonable period of time, not exceeding thirty days, in which to examine the
statement of account and notify the bank.

(e) If Subsection (d) applies and the customer proves that the bank failed to exercise ¢
care in paying the item and that the failure substantially contributed to loss, the loss is al
between the customer precluded and the bank assertimyeclusion according to the extent
which the failure of the customer to comply with Subsection (c) and the failure of the bar
exercise ordinary care contributed to the ldéshe customer proves that the bank did not p.
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the item in good faft, the preclusion under Subsection (d) does not apply.

()  Without regard to care or lack of care of either the customer or the bank, a custome
does not within one year after the statement or items are made available to the custome
(Subsection (a)) discover and report the customer's unauthorizatusegyon or any alteration
on the item is precluded from asserting against the bank the unauthorized signature or
alteration. If there is a preclusion under this subsection, the payor bank may not recover
breach of warranty und&ection 554-208 NMSA 1978 with respect to the unauthorized
signature or alteration to which the preclusion applies.

55-4-407. Payor bank's right to subrogation on improper paymen

If a payorbank has paid an item over the order of the drawer or maker to stop payment, «
an account has been closed or otherwise under circumstances giving a basis for objectic
drawer or maker, to prevent unjust enrichment and only to the extessagecéo prevent loss
the bank by reason of its payment of the item, the payor bank is subrogated to the rights

(1) of any holder in due course on the item against the drawer or m

(2) of the payee or any other holder of the item against the drawer or maker either on
or under the transaction out of which the item arose; and

(3) of the drawer or maker against the payee or any other holder of the item with respe
transaction out of which the item arose.

55-4-501. Handling of documentary drafts; duty to send for presentment and to notify
customer of dishonor.

A bank that takes a documentary draft for collection shall present or send the draft and
accompanying documents for presentment and, upon learning that the draft has not bee
accepted in due course, shall seasonably notify its customer of teedacthough it may hav
discounted or bought the draft or extended credit available for withdrawal as of right.

55-4-502. Presentment of "on arrival" drafts.

If a draft or the relevant instructions require presentment "on arrival”, "when goods arrive
the like, the collecting bank need not present until in its judgment a reasonable time for ¢
the goods has expiredRefusal to pay or accept becatise goods have not arrived is not
dishonor; the bank must notify its transferor of the refusal but need not present the draft
until it is instructed to do so or learns of the arrival of the goods.

55-4-503. Responsibility of presenting bank for documents and goods; report of reasons
dishonor; referee in case of need.
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Unless otherwise instructed and except as provided in Article 5 a bank presenting a doci
draft:

(1) must deliver the documents to the drawaeacceptance of the draft if it is payable mo
than three days after presentment; otherwise, only on payment; and

(2) upon dishonor, either in the case of presentment for acceptance or presentment fo
payment, may seek and follow instructions from any referee in case of need designated
draft or if the presenting bank does not choose to utilize the refseeeises, it must use
diligence and good faith to ascertain the reason for dishonor, must notify its transferor of
dishonor and of the results of its effort to ascertain the reasons therefor and must reques
instructions.

However the presenting bank is under no obligation with respect to goods represented b
documents except to follow any reasonable instructions seasonably received,; it has a ric
reimbursement for any expense incurred in following instructions@apcepayment of or
indemnity for those expenses.

55-4-504. Privilege of presenting bank to deal with goods: security interest for expens

(&) A presenting bank that, following the dishonor of a documentary draft, has seasone
requested instructions but does not receive them within a reasonable time may store, se
otherwise deal with the goods in any reasonable manner.

(b) For its reasonable expenses incurred by action under Subsection (a) the presentin
has a lien upon the goods or their proceeds, which may be foreclosed in the same manr
unpaid seller's lien.

55-4A-101. Short title.
This article may be cited as the Uniform Commeri€ammercial] Code Funds Transfers.

55-4A-102. Subject matter

Except as otherwise provided@ection 554A-108NMSA 1978, this article applies to funds
transfers defined iBection 554A-104NMSA 1978.

55-4A-103. Payment order; definitions
(@) In this article:

(1) "payment order" means an instruction of a sender to a receiving bank, transmitted
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electronically, or in writing, to pay, or to cause another bank to pay, a fixed or determinal
amount of money to a beneficiary if:

(i) the instruction does not state a condition to payment to the beneficiary other than ti
payment,

(i)  the receiving bank is to be reimbursed by debiting an account of, or otherwise rece
payment from the sender, and

(i) the instruction is transmitted by the sender directly to the receiving bank or to an a
fundstransfer system, or communication system for transmittal to the receiving bank;

(2) "beneficiary" means the person to be paid by the beneficiary's t

(3) "beneficiary's bank" means the bank identified in a payment order in which an accc
the beneficiary is to be credited pursuant to the order or which otherwise is to make payi
the beneficiary if the order does not provide for paymenhtacaount;

(4) 'receiving bank" means the bank to which the sender's instruction is addresse
(5) "sender" means the person giving the instruction to the receiving k

(b) If an instruction complying with Subsection (a)(1) is to make more than one payme
beneficiary, the instruction is separate payment order with respect to each payment.

(c) A payment order is issued when it is sent to the receiving b

55-4A-104. Funds transfer: definitions
In this article:

(@) "fundstransfer" means the series of transactions, beginning with the originator's pa
order, made for the purpose of making payment to the beneficiary of the dhaeterm
includes any payment order issued by the originator's bank or an intermediamtbadkd to
carry out the originator's payment ordéx funds transfer is completed by acceptance by th
beneficiary's bank of a payment order for the benefit of the beneficiary of the originator's
payment order;

(b) “intermediary bank" means a receiving bank other than the originator's bank or the
beneficiary's bank;

(c) originator" means the sender of the first payment order in a funds transfe

(d) "originator's bank" means (i) the receiving bank to which the payment order of the
originator is issued if the originator is not a bank, or (ii) the originator if the originator is a
bank.

55-4A-105. Other definitions.
(@) Inthis article
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(1) "authorized account” means a deposit account of a customer in a bank designated
customer as a source of payment of payment orders issued by the customer to the bank
customer does not so designate an account, any account of the cust@mauthorized accot
if payment of a payment order from that account is not inconsistent with a restriction on 1
of that account;

(2) "bank" means a person engaged in the business of banking and includes a savings
savings and loan association, credit union and trust company; a branch or separate offic
bank is a separate bank for purposes of this article;

(3) "customer" means a person, including a bank, having an account with a bank or frc
whom a bank has agreed to receive payment orders;

(4) "fundstransfer business day" of a receiving bank means the part of a day during w|
receiving bank is open for the receipt, processing and transmittal of payment orders and
cancellations and amendments of payment orders;

(5) "fundstransfer system" means a wire transfer network, automated clearing house ¢
communication system of a clearing house or other association of banks through which i
payment order by a bank may be transmitted to the bank to whichdiérei®addressed;

(6) [Reserved]; ar

(7) "prove" with respect to a fact means to meet the burden of establishing the fact (Pe
(8) of Subsection (b) of Sectidb1-201NMSA 1978).

(b) Other definitions applying to this article and the sections in which they appe

"acceptance" Section55-4A-209NMSA 1978;
"beneficiary” Section55-4A-103NMSA 1978;
"beneficiary's bank” Section55-4A-103NMSA 1978;
"executed" Section55-4A-301NMSA 1978;
"execution date" Section55-4A-301NMSA 1978;
"funds transfer" Section55-4A-104NMSA 1978;
"fundstransfer system rule" Section55-4A-501NMSA 1978;
"intermediary bank" Section55-4A-104NMSA 1978;
"originator" Section55-4A-104NMSA 1978;

"originator's bank" Section55-4A-104NMSA 1978;
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"payment by beneficiary's bank to beneficiary" Section55-4A-405NMSA 1978;

"payment by originator to beneficiary" Section55-4A-406 NMSA 1978;
"payment by sender to receiving bank" Section55-4A-403NMSA 1978;
"payment date" Section55-4A-401NMSA 1978;
"payment order" Section55-4A-103NMSA 1978;
"receiving bank" Section55-4A-103NMSA 1978;
"security procedure” Section55-4A-201 NMSA 1978; and
"sender” Section55-4A-103NMSA 1978.

(c) The following definitions in Chaptds5, Article 4 NMSA 1978 apply to this artic

"clearing house" Section55-4-104NMSA 1978;
"item" Section55-4-104NMSA 1978; and
"suspends payments" Section55-4-104NMSA 1978.

(d) In addition, Chapteb5, Article 1 NMSA 1978 contains general definitions and princi
of constructionand interpretationgplicable throughout this article.

55-4A-106. Time payment order is receivel

(@) The time of receipt of a payment order or communication canceling or amending a
payment order is determined by the rules applicable to receipt of a notice stated in55etti
202NMSA 1978. A receiving bank may fix a cwudff time or times on a funegansfer busines
day fa the receipt and processing of payment orders and communications canceling or
amending payment order®ifferent cutoff times may apply to payment orders, cancellatio
or amendmentsA cut-off time may apply to senders generally or differentaffitimes may
apply to different senders or categories of payment ordieaspayment order or communicat
canceling or amending a payment order is received after the close of dramgler business
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day or after the appropriate enif time on a funddransfer business day, the receiving bank
may treat the payment order or communication as received at the opening of the next fu
transfer business day.

(b) If this article refers to an execution date or payment date or states a day on which i
receiving bank is required to take action, and the date or day does not fall on-adostés
business day, the next day that is a fummdasfer business daytreated as the date or day
stated, unless the contrary is stated in this article.

55-4A-107. Federal reserve requlations and operating circular

Regulations of the board of governors of the federal reserve system and operating circul
the federal reserve banks supersede any inconsistent provision of this article to the exte
inconsistency.

55-4A-108. Exclusion of consumer transactions governed by federal le

This article does not apply to a funds transfer any part of which is governed by the Electi
Fund Transfer Act of 1978 (Title XX, Public Law-®#30, 92 Stat. 3728, 15 U.S.C. Section 1
et seq.) as amended from time to time.

55-4A-201. Security procedure

"Security procedure" means a procedure established by agreement of a customer and a
bank for the purpose of (i) verifying that a payment order or communication amending or
canceling a payment order is that of the customer, or (ii) detectingretha transmission or

the content of the payment order or communicatidrsecurity procedure may require the us
of algorithms or other codes, identifying words or numbers, encryption, callback procedu
similar security devicesComparison of aignature on a payment order or communication v
an authorized specimen signature of the customer is not by itself a security procedure.

55-4A-202. Authorized and verified payment orders

(@) A payment order received by the receiving bank is the authorized order of the pers:
identified as sender if that person authorized the order or is otherwise bound by it under
of agency.

(b) If a bank and its customer have agreed that the authenticity of payment orders isst
bank in the name of the customer as sender will be verified pursuant to a security procet
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payment order received by the receiving bank is effecBwb@order of the customer, wheth
or not authorized, if (i) the security procedure is a commercially reasonable method of pr
security against unauthorized payment orders, and (ii) the bank proves that it accepted t
payment order in good faitd in compliance with the security procedure and any written
agreement or instruction of the customer restricting acceptance of payment orders issue
name of the customer. The bank is not required to follow an instruction that violates a wr
agreement with the customer or notice of which is not received at a time and in a manne
affording the bank a reasonable opportunity to act on it before the payment order is acce

(c) Commercial reasonableness of a security procedure is a question of law to be dete
by considering the wishes of the customer expressed to the bank, the circumstances of 1
customer known to the bank, including the size, type and frequempaywofent orders normall
issued by the customer to the bank, alternative security procedures offered to the custor
security procedures in general use by customers and receiving banks similarly situated.
security procedure is deemed to be commeicrathsonable if (i) the security procedure was
chosen by the customer after the bank offered, and the customer refused, a security pro
that was commercially reasonable for that customer, and (ii) the customer expressly agr:
writing to be bound Y any payment order, whether or not authorized, issued in its name &
accepted by the bank in compliance with the security procedure chosen by the customel

(d) The term "sender" in this article includes the customer in whose name a payment ¢
issued if the order is the authorized order of the customer under Subsection (a), or itis €
as the orders of the customer under Subsection (b).

(e) This section applies to amendments and cancellations of payment orders to the sal
it applies to payment orders.

() Except as provided in this section andigction 554A-203(aj1) NMSA 1978, rights an:
obligations arising under this sectiongction 554A-203NMSA 1978 may not be varied by
agreement.

55-4A-203. Unenforceability of certain verified payment orders

(@) If an accepted payment order is not, urdection 554A-202(a)NMSA 1978, an
authorized order of austomer identified as sender, but is effective as an order of the cust
pursuant tdection 554A-202(0) NMSA 1978, the following rules apply:

(1) By express written agreement, the receiving bank may limit the extent to which it is
entitled to enforce or retain payment of the payment order.

(2) The receiving bank is not entitled to enforce or retain payment of the payment orde
customer proves that the order was not caused, directly or indirectly, by a person (i) entr
any time with duties to act for the customer with respepayment orders or the security

procedure, or (i) who obtained access to transmitting facilities of the customer or who ot
from a source controlled by the customer and without authority of the receiving bank,

information facilitating breach dhe security procedure, regardless of how the information
obtained or whether the customer was at fault. Information includes any access device,
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software or the like.

(b) This section applies to amendments of payment orders to the same extent it applie
payment orders.

55-4A-204. Refund of payment and duty of customer to report with respect to
unauthorized payment order.

(@) If areceiving bank accepts a payment order issued in the name of its customer as
that is: (i) not authorized and not effective as the order of the customer under Sfetitn
202NMSA 1978; or (ii) not enforceable, in whole or in part, against the customer under ¢
554A-203NMSA 1978, the bank shall refund any payment of the payment order receive
the customera the extent the bank is not entitled to enforce payment and shall pay intere
the refundable amount calculated from the date the bank received payment to the date ¢
refund. However, the customer is not entitled to interest from the bank omibiend to be
refunded if the customer fails to exercise ordinary care to determine that the order was r
authorized by the customer and to notify the bank of the relevant facts within a reasonak
not exceeding ninety days after the date the custmweived notification from the bank that
the order was accepted or that the customer's account was debited with respect to thde
bank is not entitled to any recovery from the customer on account of a failure by the cust
give notification a stated in this section.

(b) Reasonable time under Subsection (a) of this section may be fixed by agreement ¢
in Subsection (b) of Sectidgb-1-302NMSA 1978, but the obligation of a receiving bank to
refund payment as stated in Subsectiorofahis section may not otherwise be varied by
agreement.

55-4A-205. Erroneous payment order:

(@) If an accepted payment order was transmitted pursuant to a security procedure for
detection of error and the payment order (i) erroneously instructed payment to a benefici
intended by the sender, (ii) erroneously instructed paymentamannt greater than the amc
intended by the sender, or (iii) was an erroneously transmitted duplicate of a payment or
previously sent by the sender, the following rules apply:

(1) If the sender proves that the sender or a person acting on behalf of the sender pur:
Section55-4A-206 NMSA 1978 complied with the security procedure and that the error wi
have been detected if the receiving bank had also complied, the sender is not obliged to
order to the extent stated in Paragraphs (2) and (3).

(2) If the funds transfer is completed on the basis of an erroneous payment order desc
Clause (i) or (iii) of Subsection (a), the sender is not obliged to pay the order and the rec
bank is entitled to recover from the beneficiary any amhpaid to the beneficiary to the exte
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allowed by the law governing mistake and restitution.

(3) If the fundstransfer is completed on the basis of a payment order described in Clau
of Subsection (a), the sender is not obliged to pay the order to the extent the amount rec
the beneficiary is greater than the amount intended by the sdndbat ase, the receiving
bank is entitled to recover from the beneficiary the excess amount received to the extent
by the law governing mistake and restitution.

(b) If (i) the sender of an erroneous payment order described in Subsection (a) is not ¢
to pay all or part of the order, and (ii) the sender receives notification from the receiving |
that the order was accepted by the bank or that the &adeount was debited with respect
the order, the sender has a duty to exercise ordinary care, on the basis of information a\v
the sender, to discover the error with respect to the order and to advise the bank of the r
facts within a rasonable time, not exceeding ninety days, after the bank's notification wa:
received by the sendelf the bank proves that the sender failed to perform that duty, the <
is liable to the bank for the loss the bank proves it incurred as a resuétfafltine, but the
liability of the sender may not exceed the amount of the sender's order.

(c) This section applies to amendments to payment orders to the same extent it applie
payment orders.

55-4A-206. Transmission of payment order through fundgdransfer or other
communication system.

(a) If a payment order addressed to a receiving bank is transmitted to afamsfer system
or other thirdparty communication system for transmittal to the bank, the system is deerr
be an agent of the sender for the purpose of transmittiqgagmeent order to the bankf there
is a discrepancy between the terms of the payment order transmitted to the system and
of the payment order transmitted by the system to the bank, the terms of the payment or
the sender are those trangmtby the system. This section does not apply to a firadsfer
system of the federal reserve banks.

(b) This section applies to cancellations and amendments of payment orders to the sa
extent it applies to payment orders.

55-4A-207. Misdescription of beneficiary

(&) Subject to Subsection (b), if, in a payment order received by the beneficiary's bank
name, bank account number or other identification of the beneficiary refers to a nonexist
unidentifiable person or account, no person has rights asedidary of the order and
acceptance of the order cannot occur.

(b) If a payment order received by the beneficiary's bank identifies the beneficiary bott
name and by an identifying or bank account number and the name and number identify
persons, the following rules apply:
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(1) Except as otherwise provided in Subsection (c), if the beneficiary's bank does not I
that the name and number refer to different persons, it may rely on the number as the pr
identification of the beneficiary of the ordefhe beneficiary'®ank need not determine whet
the name and number refer to the same person.

(2) If the beneficiary's bank pays the person identified by name or knows that the nam
number identify different persons, no person has rights as beneficiary except the person
the beneficiary's bank if that person was entitled to recaympnt from the originator of the
funds transfer.If no person has rights as beneficiary, acceptance of the order cannot occ

(c) If (i) a payment order described in Subsection (b) is accepted, (ii) the originator's pi
order described the beneficiary inconsistently by name and number, and (iii) the benefici
bank pays the person identified by number as permittecitagPaph (1) of Subsection (b), tt
following rules apply:

(1) If the originator is a bank, the originator is obliged to pay its orc

(2) If the originator is not a bank and proves that the person identified by number was
entitled to receive payment from the originator, the originator is not obliged to pay its ord
unless the originator's bank proves that the originator, batmeptance of the originator's
order, had notice that payment of a payment order issued by the originator might be maxc
beneficiary's bank on the basis of an identifying or bank account number even if it identi
person different from the naméeeneficiary. Proof of notice may be made by any admissibl
evidence.The originator's bank satisfies the burden of proof if it proves that the originato
before the payment order was accepted, signed a writing stating the information to whicl
noticerelates.

(d) In a case governed by Paragraph (1) of Subsection (b), if the beneficiary's bank rig
pays the person identified by number and that person was not entitled to receive payme
the originator, the amount paid may be recovered from thabpéo the extent allowed by th
law governing mistake and restitution as follows:

(1) if the originator is obliged to pay its payment order as stated in Subsection (c), the
originator has the right to recover; or

(2) if the originator is not a bank and is not obliged to pay its payment order, the origin.
bank has the right to recover.

55-4A-208. Misdescription of intermediary bank or beneficiary's bank

(@) This subsection applies to a payment order identifying an intermediary bank or the
beneficiary's bank only by an identifying number.

(1) The receiving bank may rely on the number as the proper identification of the
intermediary or beneficiary's bank and need not determine whether the number identifies
bank.

(2) The sender is obliged to compensate the receiving bank for any loss and expenses
by the receiving bank as a result of its reliance on the number in executing or attempting
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execute the order.

(b) This subsection applies to a payment order identifying an intermediary bank or the
beneficiary's bank both by name and an identifying number if the name and number ider
different persons.

(1) If the sender is a bank, the receiving bank may rely on the number as the proper
identification of the intermediary or beneficiary's bank if the receiving bank, when it exec
the sender's order, does not know that the name and number iddfergrdipersons. The
receiving bank need not determine whether the name and number refer to the same per
whether the number refers to a bafke sender is obliged to compensate the receiving ba
any loss and expenses incurred by the recelvamd as a result of its reliance on the numbe
executing or attempting to execute the order.

(2) If the sender is not a bank and the receiving bank proves that the sender, before th
payment order was accepted, had notice that the receiving bank might rely on the numb
proper identification of the intermediary or beneficiary's bank élvie identifies a person
different from the bank identified by name, the rights and obligations of the sender and tl
receiving bank are governed by Paragraph (1) of this Subsection (b), as though the senc
bank. Proof of notice may be made bhypy admissible evidencd& he receiving bank satisfies
the burden of proof if it proves that the sender, before the payment order was accepted,
writing stating the information to which the notice relates.

(3) Regardless of whether the sender is a bank, the receiving bank may rely on the na
the proper identification of the intermediary or beneficiary's bank if the receiving bank, at
time it executes the sender's order, does not know that thear@mumber identify different
persons.The receiving bank need not determine whether the name and number refer to-
person.

(4) If the receiving bank knows that the name and number identify different persons, re
on either the name or the number in executing the sender's payment order is a breach o
obligation stated iBsection 554A-302(aj1) NMSA 1978.

55-4A-209. Acceptance of payment orde

(@) Subject to Subsection (d), a receiving bank other than the beneficiary's bank accer
payment order when it executes the order.

(b) Subject to Subsections (c) and (d), a beneficiary's bank accepts a payment order a
earliest of the following times:

(1) when the bank (i) pays the beneficiary as stat&kirtion 554A-405(a)or 55-4A-405(b)

NMSA 1978, or (ii) notifies the beneficiary of receipt of the order or that the account of tF
beneficiary has been credited with respect to the order unless the notice intetaties bank i
rejecting the order or that funds with respect to the order may not be withdrawn or used

receipt of payment from the sender of the order;

(2) when the bank receives payment of the entire amount of the sender's order pursua
Section 554A-403(aj1) or55-4A-403(aj2) NMSA 1978; or
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(3) the opening of the next fundsansfer business day of the bank following the paymen
of the order if, at that time, the amount of the sender's order is fully covered by a withdra
credit balance in an authorized account of the sendaedrank has otherwise received full
payment from the sender, unless the order was rejected before that time or is rejected w
one hour after that time, or (ii) one hour after the opening of the next business day of the
following the paymentlate if that time is laterlf notice of rejection is received by the sende
after the payment date and the authorized account of the sender does not bear interest,
is obliged to pay interest to the sender on the amount of the order for ther imdags
elapsing after the payment date to the day the sender receives notice or learns that the «
not accepted, counting that day as an elapsedlfi#hye withdrawable credit balance during t
period falls below the amount of the order, #meount of interest payable is reduced
accordingly.

(c) Acceptance of a payment order cannot occur before the order is received by the re
bank. Acceptance does not occur under Paragraph (2) or (3) of Subsection (b) if the ben
of the payment order does not have an account with the negdiank, the account has been
closed or the receiving bank is not permitted by law to receive credits for the beneficiary'
account.

(d) A payment order issued to the originator's bank cannot be accepted until the paym
if the bank is the beneficiary's bank, or the execution date if the bank is not the beneficia
bank. If the originator's bank executes the originatorigpent order before the execution da
or pays the beneficiary of the originator's payment order before the payment date and th
payment order is subsequently canceled pursugé#d¢bon 554A-211(b)NMSA 1978, the
bank may recover from the beneficiary any payment received to the extent allowed by th
governing mistake and restitution.

55-4A-210. Rejection of payment ordel

(&) A payment order is rejected by the receiving bank by a notice of rejection transmitt
the sender orally, electronically or in writing\ notice of rejection need not use any particul
words and is sufficient if it indicates that the receivMiagk is rejecting the order or will not
execute or pay the ordeRejection is effective when the notice is given if transmission is k
means that is reasonable in the circumstanifewotice of rejection is given by a means that
not reasonablegjection is effective when the notice is receivéfidan agreement of the sende
and receiving bank establishes the means to be used to reject a payment order, (i) any r
complying with the agreement is reasonable, and (ii) any means not complyaigessonabl
unless no significant delay in receipt of the notice resulted from the use of the noncompl
means.

(b) This subsection applies if a receiving bank other than the beneficiary's bank fails tc
execute a payment order despite the existence on the execution date of a withdrawable
balance in an authorized account of the sender sufficient to ¢wverder.If the sender does
not receive notice of rejection of the order on the execution date and the authorized accc
the sender does not bear interest, the bank is obliged to pay interest to the sender on th
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of the order for the number dhys elapsing after the execution date to the earlier of the de
order is canceled pursuant3ection55-4A-211(d)NMSA 1978 or the day the sender receiv
notice or learns that the order was not executed, counting the final day of the period as ¢
elapsed daylf the withdrawable credit balance during that period falls below the amount
order, theamount of interest is reduced accordingly.

(c) If areceiving bank suspends payments, all unaccepted payment orders issued to it
deemed rejected at the time the bank suspends payments.

(d) Acceptance of a payment order precludes a later rejection of the &eexction of a
payment order precludes a later acceptance of the order.

55-4A-211. Cancellation and amendment of payment orde

(&) A communication of the sender of a payment order canceling or amending the orde
be transmitted to the receiving bank orally, electronically or in writihg. security procedure
in effect between the sender and the receiving bank, thengaioation is not effective to can
or amend the order unless the communication is verified pursuant to the security proced
the bank agrees to the cancellation or amendment.

(b) Subject to Subsection (a), a communication by the sender canceling or amending ¢
payment order is effective to cancel or amend the order if notice of the communication i<
received at a time and in a manner affording the receiving bank a reasgoadtinity to act
on the communication before the bank accepts the payment order.

(c) After a payment order has been accepted, cancellation or amendment of the order
effective unless the receiving bank agrees or a finaasfer system rule allows cancellation
amendment without agreement of the bank.

(1) With respect to a payment order accepted by a receiving bank other than the bene
bank, cancellation or amendment is not effective unless a conforming cancellation or
amendment of the payment order issued by the receiving bank is also made.

(2) With respect to a payment order accepted by the beneficiary's bank, cancellation o
amendment is not effective unless the order was issued in execution of an unauthorized
order, or because of a mistake by a sender in the funds transfarresutted in the issuance
a payment order (i) that is a duplicate of a payment order previously issued by the sende
that orders payment to a beneficiary not entitled to receive payment from the originator, -
that orders payment in an anmgreater than the amount the beneficiary was entitled to re
from the originator.If the payment order is canceled or amended, the beneficiary's bank i
entitled to recover from the beneficiary any amount paid to the beneficiary to the extendl:
by the law governing mistake and restitution.

(d) An unaccepted payment order is canceled by operation of law at the close of the fif
fundstransfer business day of the receiving bank after the execution date or payment da
order.

(e) A canceled payment order cannot be acceplifeahh accepted payment order is cancele
the acceptance is nullified and no person has any right or obligation based on the accep
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Amendment of a payment order is deemed to be cancellation ofigieal order at the time o
amendment and issue of a new payment order in the amended form at the same time.

(H Unless otherwise provided in an agreement of the parties or in athandfer system rul
if the receiving bank, after accepting a payment order, agrees to cancellation or amendn
the order by the sender or is bound by a femalssfer systm rule allowing cancellation or
amendment without the bank's agreement, the sender, whether or not cancellation or an
is effective, is liable to the bank for any loss and expenses, including reasonable attorne
incurred by the bank as a uisof the cancellation or amendment or attempted cancellatior
amendment.

(g) A payment order is not revoked by the death or legal incapacity of the sender unle:
receiving bank knows of the death or of an adjudication of incapacity by a court of comp
jurisdiction and has reasonable opportunity to act before acoeptd the order.

(h) A fundstransfer system rule is not effective to the extent it conflicts with Paragraph
Subsection (c).

55-4A-212. Liability and duty of receiving bank regarding unaccepted payment orde

If a receiving bank fails to accept a payment order that it is obliged by express agreemer
accept, the bank is liable for breach of the agreement to the extent provided in the agree
in this article, but does not otherwise have any duty tefa payment order or, before
acceptance, to take any action, or refrain from taking action, with respect to the order ex
provided in this article or by express agreemémability based on acceptance arises only w
acceptance occurs as state&ection 554A-209NMSA 1978, and liability is limited to that
provided in this article A receiving bak is not the agent of the sender or beneficiary of the
payment order it accepts, or of any other party to the funds transfer, and the bank owes
to any party to the funds transfer except as provided in this article or by express agreem

55-4A-301. Execution and execution dat

(@) A payment order is "executed" by the receiving bank when it issues a payment ord
intended to carry out the payment order received by the baplayment order received by tt
beneficiary's bank can be accepted but cannot be executed.

(b) "Execution date" of a payment order means the day on which the receiving bank m
properly issue a payment order in execution of the sender's driderexecution date may be
determined by instruction of the sender but cannot be earlier thaaythieedorder is received
and, unless otherwise determined, is the day the order is recéivied.sender's instruction

states a payment date, the execution date is the payment date or an earlier date on whic
execution is reasonably necessary to alleynpent to the beneficiary on the payment date.
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55-4A-302. Obligations of receiving bank in execution of payment orde

(&) Except as provided in Subsections (b) through (d), if the receiving bank accepts a |
order pursuant t8ection 554A-209(a)NMSA 1978, the bank has the following obligations
executing the order:

(1) the receiving bank is obliged to issue, on the execution date, a payment order com
with the sender's order and to follow the sender's instructions concerning (i) any interme
bank or funddgransfer system to be used in carrying out tmel§utransfer, or (ii) the means b
which payment orders are to be transmitted in the funds transfer; if the originator's bank
payment order to an intermediary bank, the originator's bank is obliged to instruct the
intermediary bank according toglinstruction of the originator; an intermediary bank in the
funds transfer is similarly bound by an instruction given to it by the sender of the paymer
it accepts; and

(2) if the sender's instruction states that the funds transfer is to be carried out telephor
by wire transfer or otherwise indicates that the funds transfer is to be carried out by the r
expeditious means, the receiving bank is obligedatosinit its payment order by the most
expeditious available means, and to instruct any intermediary bank accordingly; if a senc
instruction states a payment date, the receiving bank is obliged to transmit its payment c
time and by means reasily necessary to allow payment to the beneficiary on the payme
date or as soon thereafter as is feasible.

(b) Unless otherwise instructed, a receiving bank executing a payment order may (i) u:
fundstransfer system if use of that system is reasonable in the circumstances, and (ii) is.
payment order to the beneficiary's bank or to an intermedaarl through which a payment
order conforming to the sender's order can expeditiously be issued to the beneficiary's b
the receiving bank exercises ordinary care in the selection of the intermediaryfbaedeiving
bank is not required to follow anstruction of the sender designating a futrdsisfer system t
be used in carrying out the funds transfer if the receiving bank, in good faith, determines
is not feasible to follow the instruction or that following the instruction would undelbyd
completion of the funds transfer.

(c) Unless Paragraph (2) of Subsection (a) applies or the receiving bank is otherwise
instructed, the bank may execute a payment order by transmitting its payment order by f
mail or by any means reasonable in the circumstantése receiving bank is instructed to
execute the sender's order by transmitting its payment order by a particular means, the 1
bank may issue its payment order by the means stated or by any means as expeditious
means stated.

(d) Unless instructed by the sender, (i) the receiving bank may not obtain payment of i
charges for services and expenses in connection with the execution of the sender's orde
issuing a payment order in an amount equal to the amount of the'semder less the amour
of the charges, and (ii) may not instruct a subsequent receiving bank to obtain payment
charges in the same manner.
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55-4A-303. Erroneous execution of payment orde

(@) A receiving bank that (i) executes the payment order of the sender by issuing a pay
order in an amount greater than the amount of the sender's order, or (ii) issues a payme
in execution of the sender's order and then issues a duglidate is entitled to payment of tr
amount of the sender's order un8ection 554A-402(c)NMSA 1978 if hat subsection is
otherwise satisfiedThe bank is entitled to recover from the beneficiary of the erroneous ¢
the excess payment received to the extent allowed by the law governing mistake and
restitution.

(b) A receiving bank that executes the payment order of the sender by issuing a paym
in an amount less than the amount of the sender's order is entitled to payment of the am
the sender's order undsection 554A-402(c)NMSA 1978 if (i) that subsection is otherwise
satisfied, and (ii) the bank corrects its mistake by issuing an additioyrabpaorder for the
benefit of the beneficiary of the sender's ordéthe error is not corrected, the issuer of the
erroneous order is entitled to receive or retain payment from the sender of the order it ac
only to the extent of the amount oktkrroneous ordefThis subsection does not apply if the
receiving bank executes the sender's payment order by issuing a payment order in an al
less than the amount of the sender's order for the purpose of obtaining payment of its cr
servicesand expenses pursuant to instruction of the sender.

(c) If areceiving bank executes the payment order of the sender by issuing a payment
a beneficiary different from the beneficiary of the sender's order and the funds transfer is
completed on the basis of that error, the sender of the papndemtthat was erroneously

executed and all previous senders in the funds transfer are not obliged to pay the payme
they issued.The issuer of the erroneous order is entitled to recover from the beneficiary «
order the payment received tetbxtent allowed by the law governing mistake and restituti

55-4A-304. Duty of sender to report erroneously executed payment ord

If the sender of a payment order that is erroneously executed as stassdiam 554A-303
NMSA 1978 receives notification from the receiving bank that the order was executed or
the sender's account was debited with respect to the order, the sender has a duty to exe
ordinary care to determine, on the basis of information availalheteender, that the order v
erroneously executed and to notify the bank of the relevant facts within a reasonable tim
exceeding ninety days after the notification from the bank was received by the détiter.
sender fails to perform that duthe bank is not obliged to pay interest on any amount
refundable to the sender undsction 554A-402(d)NMSA 1978 for the period before the b:
learns of the execution errof.he bank is not entitled to any recovery from the sender on
account of a failure by the sender to perform the duty stated in this section.
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55-4A-305. Liability for late or improper execution or failure to execute payment ordel

() If afunds transfer is completed but the execution of a payment order by the receivi
in breach ofSection 554A-302NMSA 1978 results in delay in payment to the beneficiary,
bank is obliged to pay intestto either the originator or the beneficiary of the funds transfe
the period of delay caused by the improper execution. Except as provided in Subsection
additional damages are not recoverable.

(b) If execution of a payment order by a receiving bank in brea8ection 554A-302
NMSA 1978 result in (i) noncompletion of the funds transfer, (ii) failure to use an interme
bank designated by the originator, or (iii) issuance of a payment order that does not com
the terms of the payment order of the originator, the bank is liable toitheator for its
expenses in the funds transfer and for incidental expenses and interest losses, to the ex
covered by Subsection (a), resulting from the improper execution. Except as provided in
Subsection (c), additional damages are not recbiera

(c) In addition to the amounts payable under Subsections (a) and (b), damages, incluc
consequential damages, are recoverable to the extent provided in an express written ag
of the receiving bank.

(d) If areceiving bank fails to execute a payment order it was obliged by express agre:
execute, the receiving bank is liable to the sender for its expenses in the transaction anc
incidental expenses and interest losses resulting fronaitbesfto execute. Additional damag
including consequential damages, are recoverable to the extent provided in an express
agreement of the receiving bank, but are not otherwise recoverable.

(e) Reasonable attorney's fees are recoverable if demand for compensation under Sul
(a) or (b) is made and refused before an action is brought on the dtiarolaim is made for
breach of an agreement under Subsection (d) and the agreemenitiprovide for damages
reasonable attorney's fees are recoverable if demand for compensation under Subsectic
made and refused before an action is brought on the claim.

() Except as stated in this section, the liability of a receiving bank under Subsections |
(b) may not be varied by agreement.

55-4A-401. Payment date

"Payment date" of a payment order means the day on which the amount of the order is
to the beneficiary by the beneficiary's bafihe payment date may be determined by
instruction of the sender but cannot be earlier than the day the orderveddogihe
beneficiary's bank and, unless otherwise determined, is the day the order is received by
beneficiary's bank.



http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-4A-305%27%5D
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=jump&iid=1ce95e25.7bd11288.0.0&nid=1384d#JD_55-4A-302
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=jump&iid=1ce95e25.7bd11288.0.0&nid=1384d#JD_55-4A-302
http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=query&iid=1ce95e25.7bd11288.0.0&q=%5BGroup%20%2755-4A-401%27%5D

55-4A-402. Obligation of sender to pay receiving ban
(@) This section is subject tBections 551A-205and55-4A-207 NMSA 1978.

(b) With respect to a payment order issued on the beneficiary's bank, acceptance of tr
by the bank obliges the sender to pay the bank the amount of the order, but payment is |
until the payment date of the order.

(c) This subsection is subject to Subsection (e) argetdion 554A-303NMSA 1978. With
respect to @ayment order issued to a receiving bank other than the beneficiary's bank,
acceptance of the order by the receiving bank obliges the sender to pay the bank the an
the sender's order. Payment by the sender is not due until the execution dasend¢ns
order. The obligation of that sender to pay its payment order is excused if the funds tran:
not completed by acceptance by the beneficiary's bank of a payment order instructing p¢
to the beneficiary of that sender's payment order.

(d) If the sender of a payment order pays the order and was not obliged to pay all or p.
the amount paid, the bank receiving payment is obliged to refund payment to the extent
sender was not obliged to pagxcept as provided iSections 551A-204and55-4A-304
NMSA 1978, interest is payable on the refundable amount from the date of payment.

(e) If afunds transfer is not completed as stated in Subsection (c) and an intermediary
obliged to refund payment as stated in Subsection (d) but is unable to do so because no
permitted by applicable law or because the bank suspends payaneetsier in the funds
transfer that executed a payment order in compliance with an instruction, as sgdetidn 55
4A-302(aj1) NMSA 1978, to route the funds transfer through that intermediary bank is el
to receive or retain payment from the sender of the payment order that it accepted. The-
sender in the funds transfer that issued an instructiquiring routing through that intermedi
bank is subrogated to the right of the bank that paid the intermediary bank to refund as <
Subsection (d).

()  The right of the sender of a payment order to be excused from the obligation to pay
order as stated in Subsection (c) or to receive refund under Subsection (d) may not be v
agreement.

55-4A-403. Payment by sender to receiving ban

(@) Payment of the sender's obligation un8ection 554A-402NMSA 1978 to pay the
receiving bank ocag as follows:

(1) ifthe sender is a bank, payment occurs when the receiving bank receives final sett
of the obligation through a federal reserve bank or through a-fusisfer system;

(2) if the sender is a bank and the sender (i) credited an account of the receiving bank
sender, or (ii) caused an account of the receiving bank in another bank to be credited, p:
occurs when the credit is withdrawn or, if not withdraatnmidnight of the day on which the
credit is withdrawable and the receiving bank learns of that fact; and

(3) if the receiving bank debits an account of the sender with the receiving bank, paym
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occurs when the debit is made to the extent the debit is covered by a withdrawable credi
in the account.

(b) If the sender and receiving bank are members of a fradsfer system that nets
obligations multilaterally among participants, the receiving bank receives final settlement
settlement is complete in accordance with the rules of the sy3teenobligation of the sende
to pay the amount of a payment order transmitted through the-frardsder system may be
satisfied, to the extent permitted by the rules of the system, by setting off and applying a
the sender's obligation the right oéthender to receive payment from the receiving bank o
amount of any other payment order transmitted to the sender by the receiving bank throu
fundstransfer system. The aggregate balance of obligations owed by each sender to ea«
receiving bankn the fundstransfer system may be satisfied, to the extent permitted by the
of the system, by setting off and applying against the balance the aggregate balance of
obligations owed to the sender by other members of the sy3teenaggregate balaads
determined after the right of setoff stated in the second sentence of this subsection has |
exercised.

(c) If two banks transmit payment orders to each other under an agreement that settlel
the obligations of each bank to the other urigksstion 554A-402NMSA 1978 will be made a
the end of the day or other period, the total amount owed with respect to all orders trans
by one bank shall be set off against the total amount owed with respdairibeas transmitted
by the other bankTo the extent of the setoff, each bank has made payment to the other.

(d) In a case not covered by Subsection (a), the time when payment of the sender's ot
underSection 554A-402(b)or 55-4A-402(c)NMSA 1978 occurs is governed by applicable
principles of law that determine when an obligation is satisfied.

55-4A-404. Obligation of beneficiary's bank to pay and give notice to beneficial

(@) Subject taSections 551A-211(e) 554A-405(d)and55-4A-405(e)NMSA 1978, if a
beneficiary's bank accepts a payment order, the bank is obliged to pay the amount of the
the beneficiary of the ordePayment is due on the payment date of the order, but if accef
occurs on the payment date aftex those of the fundsansfer business day of the bank
payment is due on the next furtlansfer business dayf the bank refuses to pay after dems
by the beneficiary and receipt of notice of particular circumstances that will give rise to
consequentiadamages as a result of nonpayment, the beneficiary may recover damages
resulting from the refusal to pay to the extent the bank had notice of the damages, unles
bank proves that it did not pay because of a reasonable doubt concerning the rght of th
beneficiary to payment.

(b) If a payment order accepted by the beneficiary's bank instructs payment to be an a
of the beneficiary, the bank is obliged to notify the beneficiary of receipt of the order befc
midnight of the next fundransfer business day following tpayment datelf the payment

order does not instruct payment to an account of the beneficiary, the bank is required to
the beneficiary only if notice is required by the ordsntice may be given by first class mail
any other means reasonabilghe circumstances. If the bank fails to give the required notic
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bank is obliged to pay interest to the beneficiary on the amount of the payment order frol
day notice should have been given until the day the beneficiary learned of recegppaymer
order by the bankNo other damages are recoverable. Reasonable attorney's fees are als
recoverable if demand for interest is made and refused before an action is brought on th
claim.

(c) The right of a beneficiary to receive payment and damages as stated in Subsectior
not be varied by agreement or a fuitidssfer system ruleThe right of a beneficiary to be
notified as stated in Subsection (b) may be varied by agreahiret beneficiary or by a fund
transfer system rule if the beneficiary is notified of the rule before initiation of the funds
transfer.

55-4A-405. Payment by beneficiary's bank to beneficiar

(@) If the beneficiary's bank credits an account of the beneficiary of a payment order, p
of the bank's obligation und&ection 554A-404(a)NMSA 1978 occurs when and to the ext
() the beneficiary is notified of the right to withdraw the credit, (ii) the bank lawfully applie
credit to a debt of the beneficiary, or (iii) funds with respethéoorder are otherwise made
available to the beneficiary by the bank.

(b) If the beneficiary's bank does not credit an account of the beneficiary of a payment
the time when payment of the bank's obligation uissation 554A-404(a)NMSA 1978 occur
is governed by principles of law that determine when an obligatiatigfied.

(c) Except as stated in Subsections (d) and (e), if the beneficiary's bank pays the bene
a payment order under a condition to payment or agreement of the beneficiary giving the
the right to recover payment from the beneficiary if thekldoes not receive payment of the
order, the condition to payment or agreement is not enforceable.

(d) A fundstransfer system rule may provide that payments made to beneficiaries of fL
transfers made through the system are provisional until receipt of payment by the benefi
bank of the payment order it accepted. A beneficiary's bank tiegsra payment that is
provisional under the rule is entitled to refund from the beneficiary if (i) the rule requires
both the beneficiary and the originator be given notice of the provisional nature of the pa
before the funds transfer is initéat, (ii) the beneficiary, the beneficiary's bank and the
originator's bank agreed to be bound by the rule, and (iii) the beneficiary's bank did not r
payment of the payment order that it acceptéthe beneficiary is obliged to refund paymer
the beneficiary's bank, acceptance of the payment order by the beneficiary's bank is null
no payment by the originator of the funds transfer to the beneficiary occursSeutien 55
4A-406 NMSA 1978.

(e) This subsection applies to a funds transfer that includes a payment order transmitte
fundstransfer system that (i) nets obligations multilaterally among participants, and (ii) h
effect a losssharing agreement among participants figr purpose of providing funds necess
to complete settlement of the obligations of one or more participants that do not meet thq
settlement obligationslf the beneficiary's bank in the funds transfer accepts a payment ot
and the system fails to oplete settlement pursuant to its rules with respect to any payme
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order in the funds transfer, (i) the acceptance by the beneficiary's bank is nullified and ne
has any right or obligation based on the acceptance, (ii) the beneficiary's baitled &nt
recover payment from the beneficiary, (iii) no payment by the originator to the beneficiar
occurs undeBection 554A-406 NMSA 1978, and (iv) subject t8ection 554A-402(e)NMSA
1978, each sender in thends transfer is excused from its obligation to pay its payment or:
underSection 554A-402(c)NMSA 1978because the funds transfer has not been complete

55-4A-406. Payment by originator to beneficiary; discharge of underlying obligatioi

(@) Subject taSections 551A-211(e) 554A-405(d)and55-4A-405(e)NMSA 1978, the
originator of a funds transfer pays the beneficiary of the originator's payment order (i) at
time a payment order for the benefit of the beneficiary is accepted by the beneficiary's bi
the funds transfer and (ii) in an amount equal to the anafuhe order accepted by the
beneficiary's bank, but not more than the amount of the originator's order.

(b) If payment under Subsection (a) is made to satisfy an obligation, the obligation is
discharged to the same extent discharge would result from payment to the beneficiary of
same amount in money, unless (i) the payment under Subsection (a) deabyreameans
prohibited by the contract of the beneficiary with respect to the obligation, (ii) the benefic
within a reasonable time after receiving notice of receipt of the order by the beneficiary's
notified the originator of the beneficiasyefusal of the payment, (iii) funds with respect to t
order were not withdrawn by the beneficiary or applied to a debt of the beneficiary, and (
beneficiary would suffer a loss that could reasonably have been avoided if payment had
made bya means complying with the contradt.payment by the originator does not result ir
discharge under this section, the originator is subrogated to the rights of the beneficiary
receive payment from the beneficiary's bank urg@kation 554A-404(a)NMSA 1978.

(c) For the purpose of determining whether discharge of an obligation occurs under
Subsection (b), if the beneficiary's bank accepts a payment order in an amount equal to
amount of the originator's payment order less charges of one or more ptainks in the
funds transfer, payment to the beneficiary is deemed to be in the amount of the originatc
unless upon demand by the beneficiary the originator does not pay the beneficiary the a
the deducted charges.

(d) Rights of the originator or of the beneficiary of a funds transfer under this section n
varied only by agreement of the originator and the beneficiary.

55-4A-501. Variation by agreement and effect of fundsransfer system rule

(@) Except as otherwise provided in this article, the rights and obligations of a party to .
transfer may be varied by agreement of the affected party.

(b) "Fundstransfer system rule” means a rule of an association of banks (i) governing
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transmission of payment orders by means of a ftraasfer system of the association or rigl
and obligations with respect to those orders, or (ii) to the extemtite governs rights and
obligations between banks that are parties to a funds transfer in which a federal reserve
acting as an intermediary bank, sends a payment order to the beneficiary'&keewt as
otherwise provided in this article, a fistransfer system rule governing rights and obligatic
between participating banks using the system may be effective even if the rule conflicts
article and indirectly affects another party to the funds transfer who does not consent to
rule. A fundstransfer system rule may also govern rights and obligations of parties other
participating banks using the system to the extent statéddtions 551A-404(c) 554A-405(d’
and55-4A-507(c)NMSA 1978.

55-4A-502. Creditor process served on receiving bank: sefff by beneficiary's bank.

(@) As used in this section, "creditor process" means levy, attachment, garnishment, ne
lien, sequestration or similar process issued by or on behalf of a creditor or other claimai
respect to an account.

(b) This subsection applies to creditor process with respect to an authorized account c
sender of a payment order if the creditor process is served on the receivingrbattie
purpose of determining rights with respect to the creditor pro¢elss,receiving bank accept:
the payment order the balance in the authorized account is deemed to be reduced by th:
of the payment order to the extent the bank did not otherwise receive payment of the orc
unless the creditor process is served fime and in a manner affording the bank a reasona
opportunity to act on it before the bank accepts the payment order.

(c) If a beneficiary's bank has received a payment order for payment to the beneficiary
account in the bank, the following rules apply:

(1) the bank may credit the beneficiary's account; the amount credited may be set off ¢
an obligation owed by the beneficiary to the bank or may be applied to satisfy creditor pr
served on the bank with respect to the account;

(2) the bank may credit the beneficiary's account and allow withdrawal of the amount ¢
unless creditor process with respect to the account is served at a time and in a manner ¢
the bank a reasonable opportunity to act to prevent witladyawd

(3) if creditor process with respect to the beneficiary's account has been served and tf
has had a reasonable opportunity to act on it, the bank may not reject the payment ordel
for a reason unrelated to the service of process.

(d) Creditor process with respect to a payment by the originator to the beneficiary purs
a funds transfer may be served only on the beneficiary's bank with respect to the debt o
that bank to the beneficiaryAny other bank served with tloeeditor process is not obliged to
act with respect to the process.
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55-4A-503. Injunction or restraining order with respect to funds transfer

For proper cause and in compliance with applicable law, a court may restrain (i) a persol
issuing a payment order to initiate a funds transfer, (ii) an originator's bank from executir
payment order of the originator, or (iii) the beneficiary'skoiom releasing funds to the
beneficiary or the beneficiary from withdrawing the funds. A court may not otherwise res
person from issuing a payment order, paying or receiving payment of a payment order o
otherwise acting with respect to a funomsfer.

55-4A-504. Order in which items and payment orders may be charged to account: order
withdrawals from account.

(@) If areceiving bank has received more than one payment order of the sender or one
payment orders and other items that are payable from the sender's account, the bank m
the sender's account with respect to the various orders argliiteany sequence.

(b) In determining whether a credit to an account has been withdrawn by the holder of
account or applied to a debt of the holder of the account, credits first made to the accour
first withdrawn or applied.

55-4A-505. Preclusion of objection to debit of customer's accou

If a receiving bank has received payment from its customer with respect to a payment or
issued in the name of the customer as sender and accepted by the bank, and the custor
received notification reasonably identifying the order, the customer isigestfrom asserting
that the bank is not entitled to retain the payment unless the customer notifies the bank «
customer's objection to the payment within one year after the notification was received b
customer.

55-4A-506. Rate of interes

(@) If, under this article, a receiving bank is obliged to pay interest with respect to a pa
order issued to the bank, the amount payable may be determined (i) by agreement of the
and receiving bank, or (ii) by a funtlensfer system rulié the payment order is transmitted
through a funddransfer system.

(b) If the amount of interest is not determined by an agreement or rule as stated in Sul
(a), the amount is calculated by multiplying the applicable federal funds rate by the amot
which interest is payable, and then multiplying the proydhe number of days for which
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interest is payableThe applicable federal funds rate is the average of the federal funds re
published by the federal reserve bank of New York for each of the days for which interes
payable divided by three hundrsitty. The federal funds rate for any day on which a publi
rate is not available is the same as the published rate for the next preceding day for whic
is a published ratelf a receiving bank that accepted a payment order is required to refunc
payment to the sender of the order because the funds transfer was not completed, but tt
to complete was not due to any fault by the bank, the interest payable is reduced by a p¢
equal to the reserve requirement on deposits of the regddiaink.

55-4A-507. Choice of lawn

(@) The following rules apply unless the affected parties otherwise agree or Subsectior
applies:

(1) the rights and obligations between the sender of a payment order and the receiving
are governed by the law of the jurisdiction in which the receiving bank is located;

(2) the rights and obligations between the beneficiary's bank and the beneficiary are g
by the law of the jurisdiction in which the beneficiary's bank is located; and

(3) theissue of when payment is made pursuant to a funds transfer by the originator tc
beneficiary is governed by the law of the jurisdiction in which the beneficiary's bank is
located.

(b) If the parties described in each paragraph of Subsection (a) have made an agreem
selecting the law of a particular jurisdiction to govern rights and obligations between eac
the law of that jurisdiction governs those rights and obligatiamether or not the payment
order or the funds transfer bears a reasonable relation to that jurisdiction.

(c) A fundstransfer system rule may select the law of a particular jurisdiction to govern
rights and obligations between participating banks with respect to payment orders transr
processed through the system, or (i) the rights and olgigabf some or all parties to a fund
transfer any part of which is carried out by means of the systeahoice of law made pursue
to Clause (i) is binding on participating bankschoice of law made pursuant to Clause (ii)
binding on the origin@r, other sender or a receiving bank having notice that the-tuenuisfer

system might be used in the funds transfer and of the choice of law by the system when
originator, other sender or receiving bank issued or accepted a paymentitrel&endtiary

of a funds transfer is bound by the choice of law if, when the funds transfer is initiated, tf
beneficiary has notice that the furansfer system might be used in the funds transfer an
the choice of law by the systenihe law of a jurisdigon selected pursuant to this subsectio
may govern, whether or not that law bears a reasonable relation to the matter in issue.

(d) In the event of inconsistency between an agreement under Subsection (b) and-afel
law rule under Subsection (c), the agreement under Subsection (b) prevails.

(e) If afunds transfer is made by use of more than one ftradsfer system and there is
inconsistency between choio&law rules of the systems, the matter in issue is governed t
law of the selected jurisdiction that has the most significgationship to the matter in issue.
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55-5-101. Short title.

Chapter 55Article 5 NMSA 1978 may be cited as [the] "Uniform Commercial Codetters o
Credit".

55-5-102. Definitions
(@) Inthis article:

(1) "adviser" means a person who, at the request of the issuer, a confirmer or another
notifies or requests another adviser to notify the beneficiary that a letter of credit has bee
issued, confirmed or amended;

(2) T"applicant" means a person at whose request or for whose account a letter of credi
issued. The term includes a person who requests an issuer to issue a letter of credit on |
another if the person making the request undertakes an obligat@mburse the issuer;

(3) "beneficiary means a person who under the terms of a letter of credit is entitled to |
complying presentation honored. The term includes a person to whom drawing rights ha
transferred under a transferable letter of credit;

(4) "confirmer" means a nominated person who undertakes, at the request or with the
of the issuer, to honor a presentation under a letter of credit issued by another;

(5) "dishonor" of a letter of credit means failure timely to honor or to take an interim ac
such as acceptance of a draft, that may be required by the letter of credit;

(6) "document" means a draft or other demand, document of title, investment security,
certificate, invoice, or other record, statement, or representation of fact, law, right or opir
which is presented in a written or other medium permitted éYetiter of credit or, unless
prohibited by the letter of credit, by the standard practice referredSeciion 555-108(e)
NMSA 1978 and (ii) which is capable of being examined for compliance with the terms a
conditions of the letter of credit. A document may not be oral;

(7) "good faith" means honesty in fact in the conduct or transaction conce

(8) "honot" of a letter of credit means performance of the issuer's undertaking in the let
credit to pay or deliver an item of value. Unless the letter of credit otherwise provides, "h
OCCuUrs:

(i) upon payment;

(i) if the letter of credit provides for acceptance, upon acceptance of a draft and, at mi
its payment, or;

(ii)  if the letter of credit provides for incurring a deferred obligation, upon incurring the
obligation and, at maturity, its performance;

(9) ‘“issuer” means a bank or other person that issues a letter of credit, but does not in
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individual who makes an engagement for personal, family or household purposes;

(10) letter of credit" means a definite undertaking that satisfies the requiremegstafn
55-5-104NMSA 1978 by an issuer to a beneficiary at the request or for the account of an
applicant or, in the case of a financial institution, to itself or for its own account, to honor
documentary presentation by payment or delivery of an item of value;

(11) "nominated person" means a person whom the issuer (i) designates or authorizes
accept, negotiate or otherwise give value under a letter of credit and (ii) undertakes by
agreement or custom and practice to reimburse;

(12) “presentation” means delivery of a document to an issuer or nominated person fol
or giving of value under a letter of credit;

(13) "presenter" means a person making a presentation as or on behalf of a beneficiar
nominated person;

(14) "record" means information that is inscribed on a tangible medium or that is storec
electronic or other medium and is retrievable in perceivable form; and

(15) "successor of a beneficiary" means a person who succeeds to substantially all of
rights of a beneficiary by operation of law, including a corporation with or into which the
beneficiary has been merged or consolidated, an administrator, expeusonal representati
trustee in bankruptcy, debtor in possession, liquidator and receiver.

(b) Definitions in other articles applying to this article and the sections in which they ar
are:

(c) Article 1 [Chapter 55Article 1 NMSA 1978] contains certain additional geale
definitions and principles of construction and interpretation applicable throughout this art

55-5-103. Scopg¢

(@) This article applies to letters of credit and to certain rights and obligations arising ol
transactions involving letters of credit.

(b) The statement of a rule in this article does not by itself require, imply or negate apg
of the same or a different rule to a situation not provided for, or to a person not specified
article.

(c) With the exception of this subsection, Subsections (a) and (d) of this section, Parag
(9) and (10) of Subsection (a) of SectEm5-102 NMSA 1978, Subsection (d) of Sectibs-5-
106NMSA 1978and Subsection (d) of Secti®és-5-114NMSA 1978, and except to the exte
prohibited in Sectio®5-1-302NMSA 1978 and Subsection (d) of Secti5-117NMSA
1978, the effect of this article may be varied by agreement or by a provision stated or
incorporated by reference in an undertakidgterm in an ageement or undertaking generall
excusing liability or generally limiting remedies for failure to perform obligations is not
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sufficient to vary obligations prescribed by this article.

(d) Rights and obligations of an issuer to a beneficiary or a nominated person under a
credit are independent of the existence, performance or nonperformance of a contract ol
arrangement out of which the letter of credit arises or which lieslér, including contracts or
arrangements between the issuer and the applicant and between the applicant and the
beneficiary.

55-5-104. Formal requirements

A letter of credit, confirmation, advice, transfer, amendment or cancellation may be issue
any form that is a record and is authenticated (i) by a signature or (ii) in accordance with
agreement of the parties or the standard practice referre@axiimn 555-108(e)NMSA
1978.

55-5-105. Consideration

Consideration is not required to issue, amend, transfer or cancel a letter of credit, advice
confirmation.

55-5-106. Issuance, amendment, cancellation and duratic

(@) A letter of credit is issued and becomes enforceable according to its terms against
issuer when the issuer sends or otherwise transmits it to the person requested to advise
beneficiary. A letter of credit is revocable only if it soydes.

(b) After a letter of credit is issued, rights and obligations of a beneficiary, applicant,
confirmer and issuer are not affected by an amendment or cancellation to which that per
not consented except to the extent the letter of credit prothdeg is revocable or that the
issuer may amend or cancel the letter of credit without that consent.

(c) If there is no stated expiration date or other provision that determines its duration, ¢
of credit expires one year after its stated date of issuance or, if none is stated, after the ¢
which it is issued.

(d) A letter of credit that states that it is perpetual expires five years after its stated dat:
issuance, or if none is stated, after the date on which it is issued.

55-5-107. Confirmer, nominated person and advise

(@) A confirmer is directly obligated on a letter of credit and has the rights and obligatic
an issuer to the extent of its confirmation. The confirmer also has rights against and obli
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to the issuer as if the issuer were an applicant anddhfirmer had issued the letter of credit
the request and for the account of the issuer.

(b) A nominated person who is not a confirmer is not obligated to honor or otherwise g
value for a presentation.

(c) A person requested to advise may decline to act as an adviser. An adviser that is r
confirmer is not obligated to honor or give value for a presentation. An adviser undertake
issuer and to the beneficiary accurately to advise the wirthe letter of credit, confirmation,
amendment or advice received by that person and undertakes to the beneficiary to chec
apparent authenticity of the request to advise. Even if the advice is inaccurate, the letter
credit, confirmation or amendmt is enforceable as issued.

(d) A person who notifies a transferee beneficiary of the terms of a letter of credit,
confirmation, amendment or advice has the rights and obligations of an adviser under Si
(c) of this section. The terms in the notice to the transferee bemgfimay differ from the tern
in any notice to the transferor beneficiary to the extent permitted by the letter of credit,
confirmation, amendment or advice received by the person who so notifies.

55-5-108. Issuer's rights and obligation:

(@) Except as otherwise provided@ection 555-109NMSA 1978, an issuer shall honor a
presentation thaas determined by the standard practice referred to in Subsection (e) of t
section, appears on its face strictly to comply with the terms and conditions of the letter ¢
credit. Except as otherwise providedSaction 555-113NMSA 1978 and unless otherwise
agreed with the applicant, an issuer shall dishonor a préserttaat does not appear so to
comply.

(b) Anissuer has a reasonable time after presentation, but not beyond the end of the ¢
business day of the issuer after the day of its receipt of documents:

(1) to honor,

(2) if the letter of credit provides for honor to be completed more than seven business
after presentation, to accept a draft or incur a deferred obligation; or

(3) togive notice to the presenter of discrepancies in the presente

(c) Except as otherwise provided in Subsection (d) of this section, an issuer is preclud
asserting as a basis for dishonor any discrepancy if timely notice is not given or any disc
not stated in the notice if timely notice is given.

(d) Failure to give the notice specified in Subsection (b) of this section or to mention fri
forgery or expiration in the notice does not preclude the issuer from asserting as a basis
dishonor, fraud or forgery as describedsiction 555-109(a)NMSA 1978, or expiration of th
letter of credit before presentation.

(e) Anissuer shall observe standard practice of financial institutions that regularly issu
of credit. Determination of the issuer's observance of the standard practice is a matter of
interpretation for the court. The court shall offer theipara reasonable opportunity to prese
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evidence of the standard practice.
()  Anissuer is not responsible fol

(1) the performance or nonperformance of the underlying contract, arrangement or
transaction;

(2) an act or omission of others; c

(3) observancer knowledge of the usage of a particular trade other than the standard |
referred to in Subsection (e) of this section.

(g) If an undertaking constituting a letter of credit un8ection 555-102(aj10) NMSA 197¢
contains nondocumentary conditions, an issuer shall disregard the nondtayroenditions
and treat them as if they were not stated.

(h) Anissuer that has dishonored a presentation shall return the documents or hold th
disposal of, and send advice to that effect to, the presenter.

(i) Anissuer that has honored a presentation as permitted or required by this i

(1) is entitled to be reimbursed by the applicant in immediately available funds not late
the date of its payment of funds;

(2) takes the documents free of claims of the beneficiary or prese

(3) is precluded from asserting a right of recourse on a draft @et#ions 55-414and55
3-415NMSA 1978;

(4) except as otherwise provided$ections 55-110and55-5-117NMSA 1978, is
precluded from restitution of money paid or other value given by mistake to the extent th
mistake concerns discrepancies in the documents or tender which are apparerfiacs afi the
presentation; and

(5) is discharged to the extent of its performance under the letter of credit unless the is
honored a presentation in which a required signature of a beneficiary was forged.

55-5-109. Fraud and forgery

(a) If a presentation is made that appears on its face strictly to comply with the terms a
conditions of the letter of credit, but a required document is forged or materially fraudulel
honor of the presentation would facilitate a material flayithe beneficiary on the issuer or
applicant:

(1) the issuer shall honor the presentation, if honor is demanded by (i) a nominated pe
who has given value in good faith and without notice of forgery or material fraud, (ii) a
confirmer who has honored its confirmation in good faith, (iii) a &oild due course of a draf
drawn under the letter of credit which was taken after acceptance by the issuer or nomin
person, or (iv) an assignee of the issuer's or nominated person's deferred obligation that
taken for value and without notice ofrfiery or material fraud after the obligation was incuri
by the issuer or nominated person; and
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(2) the issuer, acting in good faith, may honor or dishonor the presentation in any othe

(b) If an applicant claims that a required document is forged or materially fraudulent or
honor of the presentation would facilitate a material fraud by the beneficiary on the issue
applicant, a court of competent jurisdiction may temporanilgermanently enjoin the issuer
from honoring a presentation or grant similar relief against the issuer or other persons or
court finds that:

(1) the relief is not prohibited under the law applicable to an accepted draft or deferred
obligation incurred by the issuer;

(2) a beneficiary, issuer or nominated person who may be adversely affected is adequ
protected against loss that it may suffer because the relief is granted,;

(3) all of the conditions to entitle a person to the relief under the law of this state have
met; and

(4) on the basis of the information submitted to the court, the applicant is more likely tf
to succeed under its claim of forgery or material fraud and the person demanding honor
qualify for protection under Subsection (a)(1) of thigisec

55-5-110. Warranties
(@) If its presentation is honored, the beneficiary warrar

(1) to the issuer, any other person to whom presentation is made and the applicant the
no fraud or forgery of the kind described3action 555-109(a)NMSA 1978; and

(2) to the applicant that the drawing does not violate any agreement between the appli
beneficiary or any other agreement intended by them to be augmented by the letter of cr

(b) The warranties in Subsection (a) of this section are in addition to warranties arising
Articles 3, 4, 7 and 8 because of the presentation or transfer of documents covered by a
those articles.

55-5-111. Remedie:

(@) If anissuer wrongfully dishonors or repudiates its obligation to pay money under a
of credit before presentation, the beneficiary, successor or nominated person presenting
own behalf may recover from the issuer the amount that suthject of the dishonor or

repudiation. If the issuer's obligation under the letter of credit is not for the payment of m
the claimant may obtain specific performance or, at the claimant's election, recover an a
equal to the value of performanitem the issuer. In either case, the claimant may also rec
incidental but not consequential damages. The claimant is not obligated to take action tc
damages that might be due from the issuer under this subsection. If, although not obliga
so, the claimant avoids damages, the claimant's recovery from the issuer must be reduc
amount of damages avoided. The issuer has the burden of proving the amount of damay
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avoided. In the case of repudiation, the claimant need not presera@myeht.

(b) If an issuer wrongfully dishonors a draft or demand presented under a letter of crec
honors a draft or demand in breach of its obligation to the applicant, the applicant may re
damages resulting from the breach, including incidental diutensequential damages, less
amount saved as a result of the breach.

(c) If an adviser or nominated person other than a confirmer breaches an obligation ur
article or an issuer breaches an obligation not covered in Subsection (a) or (b) of this se:
person to whom the obligation is owed may recover danmrage#ting from the breach,
including incidental but not consequential damages, less any amount saved as a result ¢
breach. To the extent of the confirmation, a confirmer has the liability of an issuer specifi
this subsection and Subsectionsa@ajl (b) of this section.

(d) Anissuer, nominated person or adviser who is found liable under Subsection (a), (
of this sectiorshall pay interest on the amount owed thereunder from the date of wrongfu
dishonor or other appropriate date.

(e) Reasonable attorney's fees and other expenses of litigation must be awarded to thi
prevailing party in an action in which a remedy is sought under this article.

(H Damages that would otherwise be payable by a party for breach of an obligation ur
article may be liquidated by agreement or undertaking, but only in an amount or by a fori
that is reasonable in light of the harm anticipated.

55-5-112. Transfer of letter of credit

(@) Except as otherwise provided$ection 555-113NMSA 1978, unless a letter of credit
provides that it is transferable, the right of a bemafy to draw or otherwise demand
performance under a letter of credit may not be transferred.

(b) Even if a letter of credit provides that it is transferable, the issuer may refuse to rec
or carry out a transfer if:

(1) the transfer would violate applicable law; «

(2) the transferor or transferee has failed to comply with any requirement stated in the
credit or any other requirement relating to transfer imposed by the issuer which is within
standard practice referred toSection 555-108(e)NMSA 1978 or is otherwise reasonable
under the circumstances.

55-5-113. Transfer by operation of law

(@) A successor of a beneficiary may consent to amendments, sign and present docun
receive payment or other items of value in the name of the beneficiary without disclosinc
status as a successor.

(b) A successor of a beneficiary may consent to amendments, sign and present docun
and receive payment or other items of value in its own name as the disclosed successor
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beneficiary. Except as otherwise provided in Subsection (e) of tttisrsean issuer shall
recognize a disclosed successor of a beneficiary as beneficiary in full substitution for its
predecessor upon compliance with the requirements for recognition by the issuer of a tre
drawing rights by operation of law undeetbtandard practice referred taSaction 555-108(e)
NMSA 1978 or, in the absence of such a practice, iange with other reasonable procedul
sufficient to protect the issuer.

(c) Anissuer is not obliged to determine whether a purported successor is a successo
beneficiary or whether the signature of a purported successor is genuine or authorized.

(d) Honor of a purported successor's apparently complying presentation under Subsec
or (b) of this section has the consequences specifisdation 555-108(i) NMSA 1978 even if
the purported successor is not the successor of a beneficiary. Documents signed in the |
the beneficiary or of a disclosed successor by a person who is neitherehieiéagnnor the
successor of the beneficiary are forged documents for the purpdSestioin 555-109NMSA
1978.

(e) Anissuer whose rights of reimbursement are not covered by Subsection (d) of this
or substantially similar law and any confirmer or nominated person may decline to recog
presentation under Subsection (b) of this section.

() A beneficiary whose name is changed after the issuance of a letter of credit has the
rights and obligations as a successor of a beneficiary under this section.

55-5-114. Assignment of proceed

(@) In this section, "proceeds of a letter of credit" means the cash, check, accepted dra
other item of value paid or delivered upon honor or giving of value by the issuer or any
nominated person under the letter of credit. The term does nadénalbeneficiary's drawing
rights or documents presented by the beneficiary.

(b) A beneficiary may assign its right to part or all of the proceeds of a letter of credit.
beneficiary may do so before presentation as a present assignment of its right to receive
proceeds contingent upon its compliance with the terms and ioorsditf the letter of credit.

(c) Anissuer or nominated person need not recognize an assignment of proceeds of &
credit until it consents to the assignment.

(d) Anissuer or nominated person has no obligation to give or withhold its consent to «
assignment of proceeds of a letter of credit, but consent may not be unreasonably withh
assignee possesses and exhibits the letter of credit and ptieseot the letter of credit is a
condition to honor.

(e) Rights of a transferee beneficiary or nominated person are independent of the ben:
assignment of the proceeds of a letter of credit and are superior to the assignee's right t
proceeds.

() Neither the rights recognized by this section between an assignee and an issuer, tr
beneficiary or nominated person nor the issuer's or nominated person's payment of proc
an assignee or a third person affect the rights betweendiga@s and any person other than
issuer, transferee beneficiary or nominated person. The mode of creating and perfecting
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security interest in or granting an assignment of a beneficiary's rights to proceeds is gov:
Article 9 or other law. Agaist persons other than the issuer, transferee beneficiary or non
person, the rights and obligations arising upon the creation of a security interest or other
assignment of a beneficiary's right to proceeds and its perfection are governed by Article
other law.

55-5-115. Statute of limitations

An action to enforce a right or obligation arising under this article must be commenced w
one year after the expiration date of the relevant letter of credit or one year after the cau
action accrues, whichever occurs later. A cause of actionexarhen the breach occurs,
regardless of the aggrieved party's lack of knowledge of the breach.

55-5-116. Choice of law and forun

(@) The liability of an issuer, nominated person or adviser for action or omission is govi
by the law of the jurisdiction chosen by an agreement in the form of a record signed or o
authenticated by the affected parties in the manner prindgection 555-104NMSA 1978 ol
by a provision in the person's letter of credit, confirmation or otheerigking. The jurisdictio
whose law is chosen need not bear any relation to the transaction.

(b) Unless Subsection (a) of this section applies, the liability of an issuer, nominated p
adviser for action or omission is governed by the law of the jurisdiction in which the pers
located. The person is considered to be located atithess indicated in the person's

undertaking. If more than one address is indicated, the person is considered to be locate
address from which the person's undertaking was issued. For the purpose of jurisdiction
of law and recognition of ietbranch letters of credit, but not enforcement of a judgment, ¢
branches of a bank are considered separate juridical entities, and a bank is considered t
located at the place where its relevant branch is considered to be located under thissub

(c) Except as otherwise provided in this subsection, the liability of an issuer, nominate:
person or adviser is governed by any rules of custom or practice, such as the Uniform C
and Practice for Documentary Credits, to which the letter of ¢ramhfirmation or other
undertaking is expressly made subject. If (i) this article would govern the liability of an is:
nominated person, or adviser under Subsection (a) or (b) of this section, (ii) the relevant
undertaking incorporates rules of custonpractice, and (iii) there is conflict between this
article and those rules as applied to that undertaking, those rules govern except to the e
any conflict with the nonvariable provisions specifie@attion 555-103(C)NMSA 1978.

(d) If there is conflict between this article and Article 3, 4, 4A or 9, this article gove

(e) The forum for settling disputes arising out of an undertaking within this article may |
chosen in the manner and with the binding effect that governing law may be chosen in
accordance with Subsection (a) of this section.
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55-5-117. Subrogation of issuer, applicant and nominated persc

(@ Anissuer that honors a beneficiary's presentation is subrogated to the rights of the
beneficiary to the same extent as if the issuer were a secondary obligor of the underlying
obligation owed to the beneficiary and of the applicant to the sarasted if the issuer were
the secondary obligor of the underlying obligation owed to the applicant.

(b) An applicant that reimburses an issuer is subrogated to the rights of the issuer aga
beneficiary, presenter or nominated person to the same extent as if the applicant were tt
secondary obligor of the obligations owed to the issuer anthbagghts of subrogation of the
issuer to the rights of the beneficiary stated in Subsection (a) of this section.

(c) A nominated person who pays or gives value against a draft or demand presented
letter of credit is subrogated to the rights of:

(1) the issuer against the applicant to the same extent as if the nominated person wer
secondary obligor of the obligation owed to the issuer by the applicant;

(2) the beneficiary to the same extent as if the nominated person were a secondary ok
the underlying obligation owed to the beneficiary; and

(3) theapplicant to the same extent as if the nominated person were a secondary oblic
underlying obligation owed to the applicant.

(d) Notwithstanding any agreement or term to the contrary, the rights of subrogation st
Subsections (a) and (b) of this section do not arise until the issuer honors the letter of cr:
otherwise pays, and the rights in Subsection (c) ofstiiion do not arise until the nominate
person pays or otherwise gives value. Until then, the issuer, nominated person and the ¢
do not derive under this section present or prospective rights forming the basis of a clain
defense or excuse.

55-5-118. Security interest of issuer or nominated perso

(@) Anissuer or nominated person has a security interest in a document presented unt
letter of credit to the extent that the issuer or nominated person honors or gives value foi
presentation.

(b) So long as and to the extent that an issuer or nominated person has not been reim
has not otherwise recovered the value given with respect to a security interest in a docul
under Subsection (a) of this section, the security intereihces and is subject tohapter 55,
Article 9 NMSA 1978, but:

(1) asecurity agreement is not necessary to make the security interest enforceable un
Paragraph (3) of Subsection (b)3¥ction 559-203NMSA 1978;

(2) if the document is presented in a medium other than a written or other tangible me:
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the security interest is perfected; and

(3) if the document is presented in a written or other tangible medium and is not a cert
security, chattel paper, a document of title, an instrument or a letter of credit, the securit
is perfected and has priority over a conflicting securitgregst in the document so long as th
debtor does not have possession of the document.

ARTICLE 6
Bulk Transfers

(Repealed by Laws 199%y. 114, § 237C.)

ARTICLE 7
Documents of Title

55-7-101. Short title.

This article shall be known and may be cited as Uniform Commercial doeuments of
Title.

55-7-102. Definitions and index of definitions
(@ In Chaptels5, Article 7 NMSA 1978, unless the context otherwise requ

(1) "bailee' means a person that by a warehouse receipt, bill of lading or other docume
title acknowledges possession of goods and contracts to deliver them;

(2) “carrier" means a person that issues a bill of lac

(3) "consignee" means a person named in a bill of lading to which or to whose order tt
promises delivery;

(4) "consignor" means a person named in a bill of lading as the person from which the
have been received for shipment;

(5) "delivery order" means a record that contains an order to deliver goods directed to
warehouse, carrier or other person that in the ordinary course of business issues warehc
receipts or bills of lading;

(6) Reserved

(7) "goods" means all things that are treated as movable for the purposes of a contrac
storage or transportation;

(8) "issuer" means a bailekat issues a document of title or, in the case of an unaccepte
delivery order, the person that orders the possessor of goods to d€hegierm includes a
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person for which an agent or employee purports to act in issuing a document if the agen
empoyee has real or apparent authority to issue documents, even if the issuer did not re
any goods, the goods were misdescribed or in any other respect the agent or employee
the issuer's instructions;

(9) "person entitled under the document” means the holder, in the case of a negotiable
document of title, or the person to which delivery of the goods is to be made by the term
pursuant to instructions in a record under, a nonnegotiable dotofrtéle;

(10) Reserved

(11) "sign" means, with present intent to authenticate or adopt a re

(A) to execute or adopt a tangible symbol;

(B) to attach to or logically associate with the record an electronic sound, symbol or
(12) “shipper" means a person that enters into a contract of transportation with a cari
(13) "warehouse" means a person engaged in the business of storing goods

(b) Definitions in other articles applying to this article and the sections in which they ar
are:

(1) “contract for sale", Sectiobb-2-106 NMSA 1978;
(2) "lessee in the ordinary course of business”, SeétePA-103NMSA 1978; anc
(3) ‘"receipt" of goods, Sectiob5-2-103NMSA 1978

(c) In addition, Chapteb5, Article 1 NMSA 1978 contains general definitions and princip
of construction and interpretation applicable throughout this article.

55-7-103. Relation of article to treaty or statute

(&) Chapters5, Article 7 NMSA 1978 is subject to any treaty or statute of the United Ste
regulatory statute of this state to the extent the treaty, statute or regulatory statute is apg

(b) Chapters5, Article 7 NMSA 1978 does not modify or repeal any law prescribing the
or content of a document title or the services or facilities to be afforded by a bailee, or
otherwise regulating a bailee's business in respects not specifically treated in this
article. However, violation of such a law does not affect the status of a document of title
otherwise is within the definition of a document of title.

(c) This Uniform Commercial Code modifies, limits and supersedes the federal Electro
Signatures in Global and National Commerce Act (15 U.S.C. Section 7001, et. seq.) but
modify, limit or supersede Section 101(c) of that act (15 U.S.Ciddetd01(c)) or authorize
electronic delivery of any of the notices described in Section 103(b) of that act (15 U.S.C
Section 7003(b)).

(d) To the extent there is a conflict between the Uniform Electronic Transactions Act a
Chapters5, Article 7 NMSA 1978, Chaptes5, Article 7 NMSA 1978 governs.
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55-7-104. Neqotiable and nonnegotiable document of tit

(&) Except as otherwise provided in Subsection (c) of this section, a document of title i
negotiable if by its terms the goods are to be delivered to bearer or to the order of a namr
person.

(b) A document of title other than one described in Subsection (a) of this section is
nonnegotiable A bill of lading that states that the goods are consigned to a named persol
made negotiable by a provision that the goods are to be delivasedgainst an order in a
record signed by the same or another named person.

(c) A document of title is nonnegotiable if, at the time it is issued, the document has a
conspicuous legend, however expressed, that it is nonnegotiable.

55-7-105. Reissuance in alternative mediur

(&) Upon request of a person entitled under an electronic document of title, the issuer «
electronic document may issue a tangible document of title as a substitute for the electrc
document if:

(1) the person entitled under the electronic document surrenders control of the docum
the issuer; and

(2) thetangible document when issued contains a statement that it is issued in substitt
the electronic document.

(b) Upon issuance of a tangible document of title in substitution for an electronic docur
title in accordance with Subsection (a) of this section:

(1) the electronic document ceases to have any effect or validity

(2) theperson that procured issuance of the tangible document warrants to all subseqt
persons entitled under the tangible document that the warrantor was a person entitled ul
electronic document when the warrantor surrendered control of the electooniment to the
issuer.

(c) Upon request of a person entitled under a tangible document of title, the issuer of t
tangible document may issue an electronic document of title as a substitute for the tangi
document if:

(1) the person entitled under the tangible document surrenders possession of the doct
the issuer; and

(2) theelectronic document when issued contains a statement that it is issued in subst
for the tangible document.

(d) Upon issuance of an electronic document of title in substitution for a tangible docur
title in accordance with Subsection (c) of this section:

(1) the tangible document ceases to have any effect or validity
(2) the person that procured issuance of the electronic document warrants to all subse
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persons entitled under the electronic document that the warrantor was a person entitled
tangible document when the warrantor surrendered possession of the tangible documen
issuer.

55-7-106. Control of electronic document of title

(&) A person has control of an electronic document of title if a system employed for
evidencing the transfer of interests in the electronic document reliably establishes that pi
the person to which the electronic document was issued or traasferr

(b) A system satisfies Subsection (a) of this section, and a person is deemed to have «
an electronic document of title, if the document is created, stored and assigned in such &
that:

(1) a single authoritative copy of the document exists that is unique, identifiable and, e
as otherwise provided in Paragraphs (4), (5) and (6) of this subsection, unalterable;

(2) the authoritative copy identifies the person asserting contr
(A) the person to which the document was issue

(B) if the authoritative copy indicates that the document has been transferred, the pers
which the document was most recently transferred,;

(3) the authoritative copy is communicated to and maintained by the person asserting
or its designated custodian;

(4) copies or amendments that add or change an identified assignee of the authoritati
can be made only with the consent of the person asserting control;

(5) each copy of the authoritative copy and any copy of a copy is readily identifiable as
that is not the authoritative copy; and

(6) anyamendment of the authoritative copy is readily identifiable as authorized or
unauthorized.

55-7-201. Person that may issue a warehouse receipt; storage under bc

(@) A warehouse receipt may be issued by any wareh

(b) If goods, including distilled spirits and agricultural commodities, are stored under a
requiring a bond against withdrawal or a license for the issuance of receipts in the nature
warehouse receipts, a receipt issued for the goods isedeerbe a warehouse receipt even

issued by a person that is the owner of the goods and is not a warehouse.
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55-7-202. Form of warehouse receipt; effect of omissic

(@) A warehouse receipt need not be in any particular f

(b) Unless a warehouse receipt provides for each of the following, the warehouse is lic
damages caused to a person injured by its omission:

(1) a statement of the location of the warehouse facility where the goods are
(2) the date of issue of the recei
(3) the unique identification code of the rece

(4) a statement whether the goods received will be delivered to the bearer, to a namec
or to a named person or its order;

(5) the rate of storage and handling charges, unless goods are stored under a field wa
arrangement, in which case a statement of that fact is sufficient on a nonnegotiable rece

(6) a description of the goods or the packages containing
(7) the signature of the warehouse or its ag

(8) if the receipt is issued for goods that the warehouse owns, either solely, jointly or ir
common with others, a statement of the fact of that ownership; and

(9) a statement of the amount of advances made and of liabilities incurred for which th
warehouse claims a lien or security interest, unless the precise amount of advances ma
liabilities incurred, at the time of the issue of the receipt, is unkrto the warehouse or to its
agent that issued the receipt, in which case a statement of the fact that advances have
or liabilities incurred and the purpose of the advances or liabilities is sufficient.

(c) A warehouse may insert in its receipt any terms that are not contrary to the Uniforn
Commercial Code and do not impair its obligation of delivery under SeEeH@mM03NMSA
1978 or its duty of care under Sectih 7-204 NMSA 1978. Any contrary provision is
ineffective.

55-7-203. Liability for nonreceipt or misdescription.

A party to or purchaser for value in good faith of a document of title, other than a bill of I
that relies upon the description of the goods in the document may recover from the issue
damages caused by the nonreceipt or misdescription of the gaodpt to the extent that:

(1) the document conspicuously indicates that the issuer does not know whether all or
the goods in fact were received or conform to the description, such as a case in which tr
description is in terms of marks or labels or kind, quantity oditimm or the receipt or
description is qualified by "contents, condition, and quality unknown", "said to contain” ol
words of similar import, if the indication is true; or

(2) the party or purchaser otherwise has notice ohdreeceipt or misdescriptic
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55-7-204. Duty of care: contractual limitation of warehouse's liability

(@) A warehouse is liable for damages for loss of or injury to the goods caused by its fe
exercise care with regard to the goods that a reasonably careful person would exercise |
similar circumstancesUnless otherwise agreed, the wareloigsnot liable for damages that
could not have been avoided by the exercise of that care.

(b) Damages may be limited by a term in the warehouse receipt or storage agreement
the amount of liability in case of loss or damage beyond which the warehouse is notSiat¥
a limitation is not effective with respect to the warehousdity for conversion to its own
use. On request of the bailor in a record at the time of signing the storage agreement or
reasonable time after receipt of the warehouse receipt, the warehouse's liability may be
on part or all of thgoods covered by the storage agreement or the warehouse récéis.
event, increased rates may be charged based on an increased valuation of the goods.

(c) Reasonable provisions as to the time and manner of presenting claims and comme
actions based on the bailment may be included in the warehouse receipt or storage agre

55-7-205. Title under warehouse receipt defeated in certain cas

A buyer in ordinary course of business of fungible goods sold and delivered by a warehc
is also in the business of buying and selling such goods takes the goods free of any clail
warehouse receipt even if the receipt is negotiable anddessduly negotiated.

55-7-206. Termination of storage at warehouse's optio

(@) A warehouse, by giving notice to the person on whose account the goods are held
other person known to claim an interest in the goods, may require payment of any charg
removal of the goods from the warehouse at the termination oétlmwf storage fixed by tf
document of title or, if a period is not fixed, within a stated period not less than thirty day
the warehouse gives noticH.the goods are not removed before the date specified in the r
the warehouse may seffidm pursuant to Sectid@b-7-210NMSA 1978.

(b) If a warehouse in good faith believes that goods are about to deteriorate or decline
to less than the amount of its lien within the time provided in Subsection (a) of this sectic
Section55-7-210NMSA 1978, the warehouse may specify in the notice given under Subs
(a) of this section any reasonable shorter time for removal gjotbés and, if the goods are n
removed, may sell them at public sale held not less than one week after a single adverti
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posting.

(c) If, as a result of a quality or condition of the goods of which the warehouse did not
notice at the time of deposit, the goods are a hazard to other property, the warehouse fa
other persons, the warehouse may sell the goods at jpulgrivate sale without advertiseme
or posting on reasonable notification to all persons known to claim an interest in the ijoo
the warehouse, after a reasonable effort, is unable to sell the goods, it may dispose of tr
any lawful manner andoes not incur liability by reason of that disposition.

(d) A warehouse shall deliver the goods to any person entitled to them under Gbapter
Article 7 NMSA 1978 upon due demand made at any time before sale or other dispositic
this sedbn.

(e) A warehouse may satisfy its lien from the proceeds of any sale or disposition unde!
section but shall hold the balance for delivery on the demand of any person to which the
warehouse would have been bound to deliver the goods.

55-7-207. Goods must be kept separate: fungible goo

(@) Unless the warehouse receipt provides otherwise, a warehouse shall keep separat
goods covered by each receipt so as to permit at all times identification and delivery of tl
goods. However, different lots of fungible goods may be commingled

(b) If different lots of fungible goods are commingled, the goods are owned in commor
persons entitled thereto and the warehouse is severally liable to each owner for that owr
share. If, because of overisspya mass of fungible goods is insufficient to meet all the rece!
the warehouse has issued against it, the persons entitled include all holders to which ow:
receipts have been duly negotiated.

55-7-208. Altered warehouse receipt

If a blank in a negotiable tangible warehouse receipt has been filled in without authority;
faith purchaser for value and without notice of the lack of authority may treat the insertiol
authorized.Any other unauthorized alteration leaves amgtble or electronic warehouse
receipt enforceable against the issuer according to its original tenor.

55-7-209. Lien of warehouse

(@) A warehouse has a lien against the balothe goods covered by a warehouse receig
storage agreement or on the proceeds thereof in its possession for charges for storage (
transportation, including demurrage and terminal charges, insurance, labor or other char
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present or future, in ration to the goods, and for expenses necessary for preservation of
goods or reasonably incurred in their sale pursuant to lfatlve person on whose account thi
goods are held is liable for similar charges or expenses in relation to other goodgawvhene
deposited and it is stated in the warehouse receipt or storage agreement that a lien is cl
charges and expenses in relation to other goods, the warehouse also has a lien against
covered by the warehouse receipt or storage agreementtbe proceeds thereof in its
possession for those charges and expenses, whether or not the other goods have been
by the warehousetHowever, as against a person to which a negotiable warehouse receip
negotiated, a warehouse's lietimsited to charges in an amount or at a rate specified in the
warehouse receipt or, if no charges are so specified, to a reasonable charge for storage
specific goods covered by the receipt subsequent to the date of the receipt.

(b) A warehouse may also reserve a security interest against the bailor for the maximt
amount specified on the receipt for charges other than those specified in Subsection (a)
section, such as for money advanced and intefiédst. securitynterest is governed by Chapte
55, Article 9 NMSA 1978.

(c) A warehouse's lien for charges and expenses under Subsection (a) of this section
security interest under Subsection (b) of this section is also effective against any person
entrusted the bailor with possession of the goods that agptgdgem by the bailor to a good
faith purchaser for value would have been valithwever, the lien or security interest is not
effective against a person that before issuance of a document of title had a legal interesit
perfected security interest the goods and that did not:

(1) deliver or entrust the goods or any document of title covering the goods to the bailc
bailor's nominee with:

(A) actual or apparent authority to ship, store or ¢
(B) power to obtain delivery under Sectioh 7-403NMSA 1978; or

(C) power of disposition under Sectiéh-2-403, Subsection (2) of Sectidsb-2A-304,
Subsection (2) of Sectidzb-2A-305, Section55-9-3200r Subsection (c) of Sectidb-9-321
NMSA 1978, or other statute or rule of law; or

(2) acquiescen the procurement by the bailor or its nominee of any docun

(d) A warehouse's lien on household goods for charges and expenses in relation to th
under Subsection (a) of this section is also effective against all persons if the depositor v
legal possessor of the goods at the time of depbsthis subsection, "household goods" me
furniture, furnishings or personal effects used by the depositor in a dwelling.

(e) A warehouse loses its lien on any goods that it voluntarily delivers or unjustifiably ri
to deliver.

55-7-210. Enforcement of warehouse's lie

(&) Except as otherwise provided in Subsection (b) of this section, a warehouse's lien |
enforced by public or private sale of the goods, in bulk or in packages, at any time or pla
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on any terms that are commercially reasonable, after najili persons known to claim an
interest in the goodsThe notification must include a statement of the amount due, the nat
the proposed sale and the time and place of any public Badefact that a better price could
have been obtained by aeait a different time or in a method different from that selected |
warehouse is not of itself sufficient to establish that the sale was not made in a commerc
reasonable mannef.he warehouse sells in a commercially reasonable manner if thieonas
sells the goods in the usual manner in any recognized market therefor, sells at the price
in that market at the time of the sale or otherwise sells in conformity with commercially
reasonable practices among dealers in the type of goodsfsskle of more goods than
apparently necessary to be offered to ensure satisfaction of the obligation is not commel
reasonable, except in cases covered by the preceding sentence.

(b) A warehouse may enforce its lien on goods, other than goods stored by a merchar
course of its business, only if the following requirements are satisfied:

(1) all persons known to claim an interest in the goods must be no

(2) the natification must include an itemized statement of the claim, a description of the
subject to the lien, a demand for payment within a specified time not less than ten days
receipt of the notification and a conspicuous statementuhbgss the claim is paid within tha
time, the goods will be advertised for sale and sold by auction at a specified time and ple

(3) the sale must conform to the terms of the notificai

(4) the sale must be held at the nearest suitable place to where the goods are held or
and

(5) afterthe expiration of the time given in the notification, an advertisement of the sale
be published once a week for two weeks consecutively in a newspaper of general circule
where the sale is to be hel@ihe advertisement must include a descriptibthe goods, the
name of the person on whose account the goods are being held and the time and place
sale. The sale must take place at least fifteen days after the first publicHtibere is no
newspaper of general circulation where the sate be held, the advertisement must be pos
at least ten days before the sale in not fewer than six conspicuous places in the neighbo
the proposed sale.

(c) Before any sale pursuant to this section, any person claiming a right in the goods n
the amount necessary to satisfy the lien and the reasonable expenses incurred in compl
this section.In that event, the goods may not be sold bustbe retained by the warehouse
subject to the terms of the receipt and ChapbeArticle 7 NMSA 1978.

(d) A warehouse may buy at any public sale held pursuant to this s¢

(e) A purchaser in good faith of goods sold to enforce a warehouse's lien takes the got
of any rights of persons against which the lien was valid, despite the warehouse's noncao
with this section.

(H A warehouse may satisfy its lien from the proceeds of any sale pursuant to this sec
shall hold the balance, if any, for delivery on demand to any person to which the wareho
would have been bound to deliver the goods.

(g) The rights provided by this section are in addition to all other rights allowed by law
creditor against a debtor.
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(h) If alienis on goods stored by a merchant in the course of its business, the lien ma
enforced in accordance with Subsection (a) or (b) of this section.

(i) A warehouse is liable for damages caused by failure to comply with the requiremen
sale under this section and, in case of willful violation, is liable for conversion.

55-7-301. Liability for nonreceipt or misdescription: "said to contain": "shipper's weight,
load and court"; improper handling.

(&) A consignee of a nonnegotiable bill of lading that has given value in good faith, or ¢
holder to which a negotiable bill has been duly negotiated, relying upon the description ¢
goods in the bill or upon the date shown in the bill, may redoosr the issuer damages cau:
by the misdating of the bill or the nonreceipt or misdescription of the goods, except to th
that the bill indicates that the issuer does not know whether any part or all of the goods i
were received or conforto the description, such as in a case in which the description is it
terms of marks or labels or kind, quantity or condition or the receipt or description is qua

by "contents or condition of contents of packages unknown", "said to contain”, "shipper’
weight, load and count” or words of similar import, if that indication is true.

(b) If goods are loaded by the issuer of a bill of lad

(1) the issuer shall count the packages of goods if shipped in packages and shall asce
kind and quantity if shipped in bulk; and

(2) wordssuch as "shipper's weight, load and count” or words of similar import indicatit
the description was made by the shipper are ineffective except as to goods concealed in
packages.

(c) If bulk goods are loaded by a shipper that makes available to the issuer of a bill of |
adequate facilities for weighing those goods, the issuer shall ascertain the kind and quat
within a reasonable time after receiving the shipper's stgue record to do sdn that case,
"shipper's weight" or words of similar import are ineffective.

(d) The issuer of a bill of lading, by including in the bill the words "shipper's weight, loa
count”, or words of similar import, may indicate that the goods were loaded by the shippt
if that statement is true, the issuer is not liabledfonages caused by the improper

loading. However, omission of such words does not imply liability for damages caused b
improper loading.

(e) A shipper guarantees to an issuer the accuracy at the time of shipment of the desc
marks, labels, number, kind, quantity, condition and weight, as furnished by the shipper,
shipper shall indemnify the issuer against damage causeddwuracies in those
particulars. This right of indemnity does not limit the issuer's responsibility or liability unde
contract of carriage to any person other than the shipper.

55-7-302. Through bills of lading and similar documents of title
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(@) The issuer of a through bill of lading, or other document of title embodying an unde
to be performed in part by a person acting as its agent or by a performing carrier, is liabl
person entitled to recover on the bill or other docurf@many breach by the other person or
performing carrier of its obligation under the bill or other documelawever, to the extent tr
the bill or other document covers an undertaking to be performed overseas or in territory
contiguous to theontinental United States or an undertaking including matters other than
transportation, this liability for breach by the other person or the performing carrier may |
varied by agreement of the parties.

(b) If goods covered by a through bill of lading or other document of title embodying ar
undertaking to be performed in part by a person other than the issuer are received by thi
the person is subject, with respect to its own performance thieilgoods are in its possessio
to the obligation of the issuefhe person's obligation is discharged by delivery of the goot
another person pursuant to the bill or other document and does not include liability for br
any other person or ke issuer.

(c) The issuer of a through bill of lading or other document of title described in Subsec
of this section is entitled to recover from the performing carrier, or other person in posse
the goods when the breach of the obligation undebither other document occurred:

(1) the amount it may be required to pay to any person entitled to recover on the bill ol
document for the breach, as may be evidenced by any receipt, judgment or transcript of
judgment; and

(2) theamount of any expense reasonably incurred by the issuer in defending any acti
commenced by any person entitled to recover on the bill or other document for the breac

55-7-303. Diversion; reconsignment; change of instruction

(&) Unless the bill of lading otherwise provides, a carrier may deliver the goods to a pe
destination other than that stated in the bill or may otherwise dispose of the goods, withc
liability for misdelivery, on instructions from:

(1) the holder of a negotiable bil

(2) the consignor on a nonnegotiable bill, even if the consignee has given contrary
instructions;

(3) the consignee on a nonnegotiable bill in the absence of contrary instructions from t
consignor, if the goods have arrived at the billed destination or if the consignee is in pos:
of the tangible bill or in control of the electronic bill; or

(4) the consignee on a nonnegotiable bill, if the consignee is entitled as against the co
to dispose of the goods.

(b) Unless instructions described in Subsection (a) of this section are included in a ne(
bill of lading, a person to which the bill is duly negotiated may hold the bailee according
original terms.
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55-7-304. Tangible bills of lading in a se

(&) Except as customary in international transportation, a tangible bill of lading may no
issued in a set of part3.he issuer is liable for damages caused by violation of this subsec

(b) If a tangible bill of lading is lawfully issued in a set of parts, each of which contains
identification code and is expressed to be valid only if the goods have not been deliverec
any other part, the whole of the parts constitutes dhe b

(c) If atangible negotiable bill of lading is lawfully issued in a set of parts and different
are negotiated to different persons, the title of the holder to which the first due negotiatio
made prevails as to both the document of title aerdypbods even if any later holder may han
received the goods from the carrier in good faith and discharged the carrier's obligation |
surrendering its part.

(d) A person that negotiates or transfers a single part of a tangible bill of lading issued
is liable to holders of that part as if it were the whole set.

(e) The baileeshall deliver in accordance with Part 4 of this article against the first pres
part of a tangible bill of lading lawfully issued in a sBtelivery in this manner discharges th
bailee's obligation on the whole bill.

55-7-305. Destination bills

(@) Instead of issuing a bill of lading to the consignor at the place of shipment, a carriel
request of the consignor, may procure the bill to be issued at destination or at any other
designated in the request.

(b) Upon request of any person entitled as against a carrier to control the goods while
transit and on surrender of possession or control of any outstanding bill of lading or othe
covering the goods, the issuer, subject to Seé&tierr105NMSA 1978, may procure a
substitute bill to be issued at any place designated in the request.

55-7-306. Altered bills of lading

An unauthorized alteration or filling in of a blank in a bill of lading leaves the bill enforcee
according to its original tenor.
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55-7-307. Lien of carrier.

(&) A carrier has a lien on the goods covered by a bill of lading or on the proceeds ther
its possession for charges after the date of the carrier's receipt of the goods for storage «
transportation, including demurrage and terminal chargedpamatpenses necessary for
preservation of the goods incident to their transportation or reasonably incurred in their <
pursuant to lawHowever, against a purchaser for value of a negotiable bill of lading, a ct
lien is limited to charges st in the bill or the applicable tariffs or, if no charges are state
reasonable charge.

(b) Alien for charges and expenses under Subsection (a) of this section on goods that
carrier was required by law to receive for transportation is effective against the consigno
person entitled to the goods unless the carrier had nositthhconsignor lacked authority tc
subject the goods to those charges and expeAsgsother lien under Subsection (a) of this
section is effective against the consignor and any person that permitted the bailor to hav
or possession of the go®dnless the carrier had notice that the bailor lacked authority.

(c) A carrier loses its lien on any goods that it voluntarily delivers or unjustifiably refuse
deliver.

55-7-308. Enforcement of carrier's lien

(&) A carrier's lien on goods may be enforced by public or private sale of the goods, in
in packages, at any time or place and on any terms that are commercially reasonable, a
notifying all persons known to claim an interest in the godd= notification must include a
statement of the amount due, the nature of the proposed sale and the time and place of
public sale.The fact that a better price could have been obtained by a sale at a different
in a method different from thaelected by the carrier is not of itself sufficient to establish tl
the sale was not made in a commercially reasonable manhercarrier sells goods in a
commercially reasonable manner if the carrier sells the goods in the usual manner in an
recognizd market therefor, sells at the price current in that market at the time of the sale
otherwise sells in conformity with commercially reasonable practices among dealers in tl
of goods sold.A sale of more goods than apparently necessary to beedffo ensure
satisfaction of the obligation is not commercially reasonable, except in cases covered by
preceding sentence.

(b) Before any sale pursuant to this section, any person claiming a right in the goods n
the amount necessary to satisfy the lien and the reasonable expenses incurred in compl
this section.In that event, the goods may not be sold bustbe retained by the carrier, subj
to the terms of the bill of lading and this article.

(c) A carrier may buy at any public sale pursuant to this sec

(d) A purchaser in good faith of goods sold to enforce a carrier's lien takes the goods f
any rights of persons against which the lien was valid, despite the carrier's noncomplian
this section.
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(e) A carrier may satisfy its lien from the proceeds of any sale pursuant to this section
shall hold the balance, if any, for delivery on demand to any person to which the carrier \
have been bound to deliver the goods.

()  The rights provided by this section are in addition to all other rights allowed by law f
creditor against a debtor.

(g) A carrier's lien may be enforced pursuant to either Subsection (a) of this section or
procedure set forth in Subsection (b) of SecE617-210NMSA 1978.

(h) A carrier is liable for damages caused by failure to comply with the requirements for
under this section and, in case of willful violation, is liable for conversion.

55-7-309. Duty of care: contractual limitation of carrier's liability.

(&) A carrier that issues a bill of lading, whether negotiable or nonnegotiable, shall exe
the degree of care in relation to the goods that a reasonably careful person would exerci
similar circumstancesThis subsection does not affectyastatute, regulation or rule of law th
imposes liability upon a common carrier for damages not caused by its negligence.

(b) Damages may be limited by a term in the bill of lading or in a transportation agreen
that the carrier's liability may not exceed a value stated in the bill or transportation agree
the carrier's rates are dependent upon value and thgeons afforded an opportunity to
declare a higher value and the consignor is advised of the opportHoiyever, such a
limitation is not effective with respect to the carrier's liability for conversion to its own use

(c) Reasonable provisions as to the time and manner of presenting claims and comme
actions based on the shipment may be included in a bill of lading or a transportation agrt

55-7-401. Irreqularities in issue of receipt or bill or conduct of issue

The obligations imposed by Chapts; Article 7 NMSA 1978 on an issuer apply to a docun
of title even if:

(1) the document does not comply with the requirements of Chaptérticle 7 NMSA
1978 or of any other statute, rule or regulation regarding its issuance, form or content;

(2) the issuer violated laws regulating the conduct of its busin

(3) the goods covered by the document were owned by the bailee when the document
issued; or

(4) the person issuing the document is not a warehouse, but the document purports to
warehouse receipt.
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55-7-402. Duplicate document of title; overissu

A duplicate or any other document of title purporting to cover goods already represented
outstanding document of the same issuer does not confer any right in the goods, except
provided in the case of tangible bills of lading in a set of partsissue of documents for
fungible goods; substitutes for lost, stolen or destroyed documents; or substitute docume
issued pursuant to Sectiéb-7-105NMSA 1978. The issuer is liable for damages caused L
overissue or failure to identify a duplicate document by a conspicuous notation.

55-7-403. Obligation of bailee to deliver; excus

(&) A baileeshall deliver the goods to a person entitled under a document of title if the |
complies with Subsections (b) and (c) of this section, unless and to the extent that the b
establishes any of the following:

(1) delivery of the goods to a person whose receipt was rightful as against the cl
(2) damage to or delay, loss or destruction of the goods for which the bailee is no

(3) previous sale or other disposition of the goods in lawful enforcement of a lien or on
warehouse's lawful termination of storage;

(4) the exercise by a seller of its right to stop delivery pursuant to S&&iatYyOSNMSA
1978 or by a lessor of its right to stop delivery pursuant to Sesf@M-526 NMSA 1978;

(5) adiversion, reconsignment or other disposition pursuant to S&&i¢it303NMSA
1978;

(6) release, satisfaction or any other personal defense against the clair
(7) any other lawful excusi

(b) A person claiming goods covered by a document of title shall satisfy the biegledthe
bailee so requests or if the bailee is prohibited by law from delivering the goods until the
are paid.

(c) Unless a person claiming the goods is a person against which the document of title
not confer a right under Subsection (a) of SechitiT-503NMSA 1978:

(1) the person claiming under a document shall surrender possession or control of any
outstanding negotiable document covering the goods for cancellation or indication of par
deliveries; and

(2) the baileeshall cancel the document or conspicuously indicate in the document the
delivery or the bailee is liable to any person to which the document is duly negotiated.
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55-7-404. No liability for good-faith delivery pursuant to document of title.

A bailee that in good faith has received goods and delivered or otherwise disposed of th
according to the terms of a document of title or pursuant to Clfptarticle 7 NMSA 1978 is
not liable for the goods even if:

(1) the person from which the baileeceived the goods did not have authority to procure
document or to dispose of the goods; or

(2) the person to which the bailee delivered the goods did not have authority to receive
goods.

55-7-501. Form of negotiation and requirements of due neqgotiatio

(@) The following rules apply to a negotiable tangible document of

(1) if the document's original terms run to the order of a named person, the document
negotiated by the named person's indorseredtdelivery. After the named person's
indorsement in blank or to bearer, any person may negotiate the document by delivery a

(2) if the document's original terms run to bearer, it is negotiated by delivery

(3) if the document's original terms run to the order of a named person and it is deliver
the named person, the effect is the same as if the document had been negotiated;

(4) negotiation of the document after it has been indorsed to a named person requires
indorsement by the named person and delivery; and

(5) adocument is duly negotiated if it is negotiated in the manner stated in this subsec
holder that purchases it in good faith, without notice of any defense against or claim to it
part of any person, and for value, unless it is éistadd that the negotiation is not in the regt
course of business or financing or involves receiving the document in settlement or payn
monetary obligation.

(b) The following rules apply to a negotiable electronic document of

(1) if the document's original terms run to the order of a named person or to bearer, th
document is negotiated by delivery of the document to another pdratorsement by the
named person is not required to negotiate the document;

(2) if the document's original terms run to the order of a named person and the named
has control of the document, the effect is the same as if the document had been negotia

(3) adocument is duly negotiated if it is negotiated in the manner stated in this subsec
holder that purchases it in good faith, without notice of any defense against or claim to it
part of any person, and for value, unless it is éistadd that the negotiation is not in the regt
course of business or financing or involves taking delivery of the document in settlement
payment of a monetary obligation;

(c) Indorsemenbf a nonnegotiable document of title neither makes it negotiable nor ad
the transferee's rights.
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(d) The naming in a negotiable bill of lading of a person to be notified of the arrival of t
goods does not limit the negotiability of the bill or constitute notice to a purchaser of the
any interest of that person in the goods.

55-7-501. Form of negotiation and requirements of due negotiation.

(@) The following rules apply to a negotiable tangible document of

(1) if the document's original terms run to the order of a named person, the document
negotiated by the named person's indorsemettdelivery. After the named person's
indorsement in blank or to bearer, any person may negotiate the document by delivery a

(2) if the document's original terms run to bearer, it is negotiated by delivery

(3) if the document's original terms run to the order of a named person and it is deliver
the named person, the effect is the same as if the document had been negotiated;

(4) negotiation of the document after it has been indorsed to a named person requires
indorsement by the named person and delivery; and

(5) adocument is duly negotiated if it is negotiated in the manner stated in this subsec
holder that purchases it in good faith, without notice of any defense against or claim to it
part of any person, and for value, unless it is éistadd that the negotiation is not in the regt
course of business or financing or involves receiving the document in settlement or payn
monetary obligation.

(b) The following rules apply to a negotiable electronic document of

(1) if the document's original terms run to the order of a named person or to bearer, th
document is negotiated by delivery of the document to another pdratsrsement by the
named person is not required to negotiate the document;

(2) if the document's original terms run to the order of a named person and the named
has control of the document, the effect is the same as if the document had been negotia

(3) adocument is duly negotiated if it is negotiated in the manner stated in this subsec
holder that purchases it in good faith, without notice of any defense against or claim to it
part of any person, and for value, unless it is distada that the negotiation is not in the regt
course of business or financing or involves taking delivery of the document in settlement
payment of a monetary obligation;

(c) Indorsemenbf a nonnegotiable document of title neither makes it negotiable nor ad
the transferee's rights.

(d) The naming in a negotiable bill of lading of a person to be notified of the arrival of t
goods does not limit the negotiability of the bill or constitute notice to a purchaser of the
any interest of that person in the goods.

55-7-502. Rights acquired by due negotiatiol

(&) Subject to Sections5-7-205and55-7-503NMSA 1978, a holder to which a negotiable
document of title has been duly negotiated acquires thereby:
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(1) title to the documen
(2) title to the goods

(3) all rights accruing under the law of agency or estoppel, including rights to goods de
to the bailee after the document was issued; and

(4) the direct obligation of the issuer to hold or deliver the goods according to the term
document free of any defense or claim by the issuer except those arising under the term
document or under Chaptes, Article 7 NMSA 1978, but in the case of a delivery order, th
bailee's obligation accrues only upon the bailee's acceptanced#iitrexy order and the
obligation acquired by the holder is that the issuer and any indorser will procure the acce
of the bailee.

(b) Subject to SectioB5-7-503NMSA 1978, title and rights acquired by due negotiation
not defeated by any stoppage of gfueds represented by the document of title or by surrer
of the goods by the bailee and are not impaired even if:

(1) the due negotiation or any prior due negotiation constituted a breach of

(2) any person has been deprived of possession of a negotiable tangible document or
of a negotiable electronic document by misrepresentation, fraud, accident, mistake, dure
theft or conversion; or

(3) aprevious sale or other transfer of the goods or document has been made to a thir

55-7-503. Document of title to goods defeated in certain cas

(@) A document of title confers no right in goods against a person that before issuance
document had a legal interest or a perfected security interest in the goods and that did n

(1) deliver or entrust the goods or any document of title covering the goods to the bailc
bailor's nominee with:

(A) actual or apparent authority to ship, store or ¢
(B) power to obtain delivery under Sectiss7-403NMSA 1978; or

(C) power of disposition under Sectiéh-2-403, Subsection (2) of Sectidsb-2A-304,
Subsection (2) of Sectidsb-2A-305, Section55-9-3200r Subsedbn (c) of Sectiorb5-9-321
NMSA 1978 or other statute or rule of law; or

(2) acquiesce in the procurement by the bailor or its nominee of any doci

(b) Title to goods based upon an unaccepted delivery order is subject to the rights of &
person to which a negotiable warehouse receipt or bill of lading covering the goods has
duly negotiated.That title may be defeated under Sect&n/-504 NMSA 1978 to the same
extent as the rights of the issuer or a transferee from the issuer.

(c) Title to goods based upon a bill of lading issued to a freight forwarder is subject to-
rights of any person to which a bill issued by the freight forwarder is duly negotldtedever,
delivery by the carrier in accordance with Part 4 of #éniicle pursuant to its own bill of lading
discharges the carrier's obligation to deliver.
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55-7-504. Rights acquired in absence of due negotiation; effect of diversion; stoppage of
delivery.
(@) A transferee of a document of title, whether negotiable or nonnegotiable, to which t

document has been delivered but not duly negotiated, acquires the title and rights that it:
transferor had or had actual authority to convey.

(b) Inthe case of a transfer of a nonnegotiable document of title, until but not after the
receives notice of the transfer, the rights of the transferee may be defeated:

(1) by those creditors of the transferor that could treat the transfer as void under S&etic
402 or 55-2A-308NMSA 1978;

(2) by a buyer from the transferor in ordinary course of business if the bailee has deliv
goods to the buyer or received notification of the buyer's rights;

(3) Dby alessee from the transferor in ordinary course of business if the bailee has deli
goods to the lessee or received notification of the lessee's rights; or

(4) as against the baileby goodfaith dealings of the bailee with the transfe

(c) A diversion or other change of shipping instructions by the consignor in a nonnegot
bill of lading that causes the baileet to deliver the goods to the consignee defeats the
consignee's title to the goods if the goods have been delivered to a buyer in ordinary cot
business or a lessee in ordinary course of business and, in any event, defeats the consi
rights a@inst the bailee.

(d) Delivery of the goods pursuant to a nonnegotiable document of title may be stoppe
seller under Sectiob5-2-705NMSA 1978 or a lessor under SectioB2A-526 NMSA 1978,
subject to the requirements of due notification in those sectidigilee that honors the selle
or lessor's instructions is entitledlie indemnified by the seller or lessor against any resulti
loss or expense.

55-7-505. Indorser not guarantor for other parties

The indorsement of a tangible document of title issued by a bailee does not make the int
liable for any default by the bailee or previous indorsers.
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55-7-506. Delivery without indorsement; right to compel indorsemen

The transferee of a negotiable tangible document of title has a specifically enforceable ri
have its transferor supply any necessary indorsement, but the transfer becomes a negot
only as of the time the indorsement is supplied.

55-7-507. Warranties on neqgotiation or delivery of document of title

If a person negotiates or delivers a document of title for value, otherwise than as a mere
intermediary under Sectidsb-7-508 NMSA 1978, unless otherwise agreed, the transferor,
addition to any warranty made in selling or leasing the goods, warrants to its immediate
purchaser only that:

(1) the document is genuine

(2) the transferor does not have knowledge of any fact that would impair the documen
validity or worth; and

(3) thenegotiation or delivery is rightful and fully effective with respect to the title to the
document and the goods it represents.

55-7-508. Warranties of collecting bank as to documents of titl

A collecting bank or other intermediary known to be entrusted with documents of title on
of another or with collection of a draft or other claim against delivery of documents warre
the delivery of the documents only its own good faith andagityheven if the collecting bank
or other intermediary has purchased or made advances against the claim or draft to be ¢

55-7-509. Adequate compliance with commercial contrac

Whether a document of title is adequate to fulfill the obligations of a contract for sale, a ¢
for lease or the conditions of a letter of credit is determined by Article 2, 2A or 5 of the U
Commercial Code.

55-7-601. Lost, stolen or destroyed documents of tit|

(@) If adocument of title is lost, stolen or destroyed, a court may order delivery of the ¢
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or issuance of a substitute document and the bailee may without liability to any person ¢
with the order.If the document was negotiable, a court mayorder delivery of the goods ol
issuance of a substitute document without the claimant's posting security unless it finds
person that may suffer loss as a result of nonsurrender of possession or control of the d
is adequately protectejainst the losslf the document was nonnegotiable, the court may
require security.The court may also order payment of the bailee's reasonable costs and
fees in any action under this subsection.

(b) A baileethat, without a court order, delivers goods to a person claiming under a mis
negotiable document of title is liable to any person injured therilblye delivery is not in goc
faith, the bailee is liable for conversioBelivery in good faith is at conversion if the claimar
posts security with the bailee in an amount at least double the value of the goods at the
posting to indemnify any person injured by the delivery that files a notice of claim within «
year after the delivery.

55-7-602. Judicial process against goods covered by negotiable document of

Unless a document of title was originally issued upon delivery of the goods by a person 1
not have power to dispose of them, a lien does not attach by virtue of any judicial proces
goods in the possession of a bafl@ewhich a negotiable document of title is outstanding ui
possession or control of the document is first surrendered to the bailee or the document'
negotiation is enjoinedThe bailee may not be compelled to deliver the goods pursuant to
process util possession or control of the document is surrendered to the bailee or to the
court. A purchaser of the document for value without notice of the process or injunction 1
free of the lien imposed by judicial process.

55-7-603. Conflicting claims: interpleader

If more than one person claims title to or possession of the goods, the bailee is excused
delivery until the bailee has a reasonable time to ascertain the validity of the adverse cla
commence an action for interpleaddhe bailee may asseh interpleader either in defendir
an action for nondelivery of the goods or by original action.

55-7-701 Repealed.

55-7-702  Repealed.

55-7-703  Repealed.

55-7-704  Repealed.
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55-7-705 Repealed.
55-7-706  Repealed.
55-7-801  Repealed.
55-7-802  Repealed.
55-7-803  Repealed.
55-7-804  Repealed.
55-7-805 Repealed.
55-7-806  Repealed.
55-7-807  Repealed.
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